





CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGI, 


AT ATLANTA, 
AUGUST TERM, 1859. 


Present—JOSEPH H. LUMPKIN, 
HENRY L. BENNING, Judges. 
LINTON STEPHENS, 





James M, Sairn, and others, plaintiffs in error, vs. Tuomas 
W. Goong, defendant in error. 
The same vs. WiLi1Am G. Horstey, 
The same vs. THomas BEAL, 
The same vs. A. H. CHapreE tt, 
The same vs, Joun J. Fioyp. 


[1.] If one of the attorneys for the plaintiff in judgment collects the judgment, 
the others may, by motion against him, enforce their liens on the money for 
their fees. 

[{2.] One of several of the attorneys for plaintiffs in a judgment, collected money 
on the judgment, and was ruled by the other attorneys for so much of it as 
would pay their fees. He was properly served with the rule. Two of the 
plaintiffs in the judgment came in and defended the rule in his place. They 
appeared by another attorney, and he urged against the motion, amongst 
other things, that his clients had not had sufficient notice of the motion. He 
did not say he was not ready, did not ask for time, or suggest anything to call 
for delay. The Court overruled the objection. 

Held, That the Court did right. 
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{3.] He then requested that the case might be tried by ajury. 
Held, That this request ought to have been granted. 





Rule, in Upson Superior Court. Decision by Judge Cas- 
aNiss, at May Term, 1859. 


The foregoing cases, all depending upon the same or simi- 
lar facts, and the same decision being made in each, by the 
Court below, were heard together in the Supreme Court. 


The following rule was taken out against James M. Smith, 
one of the plaintiffs in error, viz.: 


“James S. Watker, Naruaniet F, ) 
Wa ker, Jr, and DanrteL Grant, 
Trustee for Frances C, CoLemMan, 

vs. 

NatTuaniE. F, Waker, Sen’r, ex’or 
of ALLEN M. Wacker, dec’d, and 
NaTHaniet F, Wacker, individ- 
ually. } 
“It appearing to the Court that the defendant, Nathaniel 

F, Walker, executor of Allen M. Walker, deceased, has paid 

over to James M. Smith, Esquire, one of the complainants’ 

solicitors, a considerable sum of money, in part payment of 
the award made in the above stated case, and that the same 
is now in the hands of said Sinith, as solicitor aforesaid ; 
and Thomas W. Goode, also one of the solicitors and coun- 

sel of complainants, representing to the Court that he has a 

lien on said sum in said Smith’s hands, for counsel and so- 

licitor’s fees due to him in said case by said complainants, 
to wit, the sum of two thousand dollars. Now, therefore, on 
motion of said Thomas W. Goode, it is ordered that said 

James M. Smith do pay over to said Goode, out of said fund, 

the amount of counsel and solicitor’s fees to which he is en- 

titled as aforesaid, or show cause to the contrary to-morrow 
morning, and that said Smith be served with a copy of this 
rule.” 


Bill for discovery, 
account and_ relief; 
>» and submission to ar- 
bitrament and award 
thereon. 
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To this rule Smith, the respondent, answered as follows: 


“And now comes the respondent to the within rule nist, 
and for answer to the same, says, that he now has in his 
hands, and undisposed of, the sum of $8,776 46, collected 
by him from Nathaniel F. Walker, defendant in the case 
named in the within rule nist, that this respondent claims 
a lieu on said fund for services rendered as one of the so- 
licitors in said case, for the sum of $2,500, and prays that the 
same be allowed and adjudged to him by this honorable 


Court, and respondent having fully answered, &c. 
“J. M. SMITH.” 


The above rule coming on to be heard, James S. Walker 
and Nathaniel F. Walker, Jr, by their counsel, objected to, 
and protested against the hearing and trial thereof, upon the 
grounds, that the fund, admitted to be in the hands of said 
respondent, was a joint fund, and belonged to James S. 
Walker, Nathaniel F. Walker, Jr., and Frances C. Coleman, 
a feme covert, and that the Court has not jurisdiction in this 
summary manner. And further, that said James S, and Na- 
thaniel F. Walker, Jr., and Daniel Grant, trustee for Mrs. 
Coleman, had not been served with said rule, or any process 
by which they were made parties to this proceeding. And 
further, that said Grant was not present. 

It was admitted and stated by respondent, Smith, that 
sometime before the sitting ef this Term of the Court, he no- 
tified Grant that said fund was in hand, and that proceed- 
ings would be had, to dispose of said fund at this Term of 
the Court, and that Grant said that he would take some pro- 
ceeding to have said money disposed of at this Term of the 
Court. It was further stated, that said Grant was absent from 
the State on business. 

N. M. Harris, Esq., also stated that he was present to rep- 
resent James S. Walker and Nathaniel F. Walker, Jr., and 








| 
| 
| 
| 
| 


eaten nae meee 
Se 


ag NRE tae rer opener ae ren ee 


il 
i 
i 








188 StU'PREME COURT OF GEORGIA. 


Smith et al. vs. Goode et al. 


had a power of attorney from J. S. Walker for that purpose, 
authorizing him to employ counsel. 

The Court held and decided that the solicitors of the 
complainants, in the original suit in equity, had a lien on 
the fund in Court for their fees, and that the Court had ju- 
risdiction so far as to award them their fees, and direct the 
same to be paid out of the same; and as the parties in in- 
terest all had notice that the fund in Court would be dis- 
posed of at this Term of the Court, the Court ordered the 
cause to proceed. 

To which ruling and decision respondent excepted. 











James M. Smith, Esq., testified that the fund in his hands 
was collected by him of Nathaniel F. Walker, Sen., in part 
of a judgment or decree in Upson Superior Court, wherein 
James S. Walker, Nathaniel F. Walker, Jr., and Frances C, 
Coleman, wife of Edmund Coleman, by her trustee, Daniel 
Grant, were complainants, and Nathaniel F. Walker, Sen., 
executor of Allen Walker, deceased, was defendant. That 
the recovery in said case was ninety or one hundred thou- 
sand dollars, including the payments made after the suit was 
commenced, and before the award, and interest thereon to the 
date of the award. That Thomas W. Goode, Absalom H. 
Chappell, John J. Floyd, Barnard Hill, James M. Smith, (the 
witness and respondent,) William G. Horsley, and Thomas 
Beall, were the solicitors for complainants. That Judge 
WorariLu was also employed and engaged in the case for 
complainants at the commencement, but went out on being 
elected Judge. Thomas W. Goode rendered valuable ser- 
vices in the case—he drafted and filed the original bill—was 
one of the original counsel, and was active and eflicient in 
preparing the case and arguing it before the Court, up to the 
time of his becoming infirm, which was towards the close of 
the case. Can’t enumerate the services he did render; thinks 
the fee he charges, $2,000, is a reasonable one. 

Barnard Hill, O. C. Gibson, James W. Greene, John J. 
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Floyd, and Absalom H. Chappel, Esquires, all sworn and tes- 
tified, in substance, as Smith had testified, except that Hill 
declined to give au opinion as to the value of the services 
rendered. They testified further, on the cross-examination, 
that from ten to fiften per cent. on the amount recovered was 
a fair allowance or charge for counsel fees in a case of this 
kind. 





Here movant closed, and counsel for the Walkers moved 
to be allowed to tender an issue as to the value of services 
rendered, and that the case be submitted toajury. The 
Court held and decided that if he had any issue of fact to 
make, he might go to a jury if he would tender an issue; 
as to the rendition of the services, the Court would direct it to 
be tried by a jury. Counsel replied that he had no such 
issue to make; he could not deny that movant had rendered 
services. . : 

The Court held that the question as to the lien of counsel 
for fees upon the fund in Court, and the amount of fees to, 
be allowed, was for the Court, and the intervention of a 
jury was not necessary to enable the Court to decide it. _ 

To which ruling and decision counsel for respondent exe * 
cepted. 


Respondents then swore mos W. Hammond, Esquire 
who testified that he knew nothing about the case; but after 
being informed by counsel of the amount involved, number 
of counsel, and the time the case was pending, he thought 
that twelve and a half, or fifteen per cent. on the recovery 
was a reasonable charge for counsel fees; thought that coun- 
sel who pepared acase was entitled to as large a fee as those 
who conducted the case in Court. 


The testimony being closed, the Court made the rule abso- 
lute, and passed the following order. (After reciting the case, 
the issuing of the rule, the answer, &c.) “It having been 
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made to appear to the Court that the said Thomas W. Goode 
was one of the complainants’ counsel and solicitors in said 
case, and rendered professional services as such therein, and 
and that said services were of the value of two thousand dol- 
lars, the amount claimed by him for his services heretofore 
aud hereafter to be rendered by him to the close of the case: 
And no cause having been shown to the contrary, either by 
the said James M. Smith, or by the complainants, who had, 
as it appeared to the Court, notice of the purpose of the said 
Thomas W. Goode, and other solicitors of the complainants, 
to enforce their lien on said fund, as counsel and solicitor’s 
fees, by rule, at this Term of the Court. It is, therefore, or- 
dered by the Court, that the said rule nisi be and the same 
is hereby made whsolufe, and that the said James M. Smith 
pay over to the said Thomas W. Goode the sum of two thou- 
sand dollars, ont of the money now in his hands, received 
by hin as aforesaid, if the fund in his hands be suflicient; 
if not, then ratably with the fees of other counsel and solic- 
itors adjudged them at this Term of the Court, And that 
the said Thomas W. Goode execute and, deliver to him a re- 
ceipt for the same, and that this be a discharge to him of lia- 
bility to that extent to said complainants,” 

To which order and decision counsel for respondents (for 


the Walkers) excepted. 





Similar rules were taken out by Thomas Beall, William G. 
Horsley, John J. Floyd, and Absalom H. Chappell, Esquires, 
respectively. “Io which the respondents answered, and tes- 
timony submitted in support of the respective claims, 

The amcunt claimed by, and ordered and adjudged to be 
paid to Thomas Beall, Esquire, out of the fund in the hands 
of James M, Smith, Esquire, was $1,200. ToJohn J. Floyd, 
Esquire, $2,000. To Absalom H. Chappell, Esquire, $1,500. 
To William G. Horseley, $1,200. 

To all which counsel for the Walkers excepted. 
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N. M. Harris; and Sims, for plaintiffs in error. 
Ginson; and J. J. Froyn, contra. 
By the Court—Bennine J. delivering the opinion. 


Motion was the form of procedure in this case, and the 
first question is, was that an allowable form of procedure? 

[1.] Motion is an ordinary form of procedure against at- 
torneys at law, sheriffs, clerks, and other officers of Court, to 
enforce rights existing against them, in their official charac- 
ter, such as the right to money collected by them for suitors. 
That the plaintiff may rule his attorney for money of his, 
collected by the attorney, there can be nodoubt. And if the 
plaintiff may rule him in that case, why may not an associ- 
ate attorney rule him in the case in which it happens that he 
has collected the money of their common client—money, 
therefore, upon which they have each a lien for their fees. 
The lien gives the associate attorney a perfect right to have 
so much of the money as will pay his fees. Why, then, may 
not he, too, rule for his money? We see no reason why he 
may not. We, therefore, agree with the Court below, that 
motion was a proper form of remedy in this case, 

The next question is, was the notice given of the motion, 
to James S. Walker and Nathaniel F. Walker, Jr., sufficient ? 

The motion was not against them, but against their attor- 
ney at law, James M. Smith, who was the one of their attor- 
neys that had collected a portion of their judgment, and had 
the money in his hands. And there is no question but that 
the notice to him was sufficient, so far as he was concerned. 
Was it necessary that there should be notice to anybody but 
him? He alone had the money; he alone, perhaps, was 
subject to a rule; and he was bound to make all due resist- 
ance to the motion; for if the motion went against him, im- 
properly, the judgment would be no protection to him 
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against his clients, the plaintiffs in the judgment, they being 
no parties to the motion, and they, consequently, would be 
able to collect the amount of the judgment out of him, and 
thus they could make him pay the money twice. When the 
Sheriff is ruled, he alone is served with the rule; and this is 
so, even in the case in which there are several claimants of 
the fund. We, therefore, are not prepared to say that, there 
was a necessity for notice at all to the plaintiffs in the judg- 
ment—a necessity for notice toany but Smith. 

Concede, however, that a notice to the plaintiffs in the 
judgment was necessary, did they not have it? Grant, one 
of them, is not complaining; so we may dismiss the question 
as to him. The other two, James S, and Nathaniel F. Walk- 
er, Jr., were represented by their attorney at law, Mr. Harris. 
They appeared by him, ai:d defended the case, in Smith’s 
place. The Court, it seems, allowed them to do so, as a mat- 
ter of course. Very well. If they took Smith’s place, they 
had to take it as Smith held it, and he held it under sufficient 
notice. In this veiw, then, they had sufficient notice. 

But even if this view is wrong, there is another, a third 
view, that will show, we think, beyond question, that there 
is nothing in this ground of a want of notice. 

Conceding that they were entitled to notice, what was the 
kind of notice to which they were entitled? Reasonable no- 
tice; no other. For aught that appears, they had reasonable 
notice by their attorney, Mr. Harris. When the motion was 
called, he appeared for them, and objected to the motion, 
amongst other things, that there was no notice of it to his 
clients. He,at that time, at least, if not before, had notice of 
the motion. Did he need any earlier or other notice than 
that? It does not appear that he did. It is to be presumed 
that he did not, because he did not suggest that he was not 
ready for the motion ; as ready as he would have been if he 
had had a month’s notice of it. He did not move for a con- 
tinuance of the case, or ever ask for its temporary postpone- 
ment. Weare bound to presume, therefore, that he was 














ATLANTA, AUGUST TERM, 1859. 193 


Smith et al. vs. Goode et al. 





ready forthe case; if so, the notice, however short, was rea- 
sonable notice, for what is the reason for notice in any case? 
It is only to enable the party to get ready for his defence. 

[2] We think, then, that for this, if not for the other two 
reasons, there was a sufficient notice to the two Walkers, 
plaintiffs in error. : 

The next and last question is, whether the case should 
have been tried by a jury, as the plaintiffs in error requested 
that it should? 

This is a question not free from difficulty. We think 
that the case ought to have been tried by a jury. It wasa 
case in which there was, in substance, a suit for unliquida- 
ted damages; a case in which the suit had ceased to be a 
suit, except in form, against the attorney, the party subject 
to the rule, and had become a suit, in substance, against his 
clients, parties not subject to the rule. And the questions,so 
far as they were concerned, were precisely the questions that 
would have existed, had they been sued by regular action for 
the fees. And if the suit had been in that form, they would 
have been entitled, beyond question, to a jury trial. They 
requested a jury trial. We think that in every such a case 
there ought to bea jury trial. 

[3.] We think, therefore, that the Court, in refusing a jury 
trial, erred, and, consequently, that there ought to be a new 
trial, 

On the other questions, the conclusions to which we have 
come are the same to which the Court below came. 

What has thus been said,is applicable to each of the five 
cases, 


Judgment reversed and new trial granted. 


VOL, XXIX.—13 
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Jackson G. Brown and Wirz, and others, plaiutiffs in error, 
vs. Joun McWItt1aMs, Sen’r, et al., defendauts in error. 


Where a father, in limited circumstances, receives a fund, as guardian for his 
minor children, and by order of the Court of Ordinary, is allowed to retain 
the same without interest, the sum being small, as compensation for his troub- 
le and expense in collecting the money, in managing it, and to aid him inthe 
support and maintenance of his wards, and upon the intermarriage of two of 
them, settles with their husbands, paying them over the original amount, one 
of them, if not both, having full knowledge of allthe facts, and upon a bil} 
filed after the lapse of seventeen years from the settlement withthe first, and 
seven or eight years since the settiement with the last, and the jury find for 
the defendant, a Court of Equity, under all the facts of the case, will not dis- 
turb the verdict. 


In Equity, in DeKalb Superior Court. Tried before Judge 
Butt, April Term, 1859. 


This was a bill in equity, filed by Jackson G. Brown, and 
Susan, his wife, and James W, Brown, and Martha, his wife, 
against John McWilliams, Senior, the father and former 
guardian of said Susan and Martha, his daughters, for an 
account and payment ofa legacy bequeathed to them by the 
will of their grand-father, John McGowan, deceased, of Lau- 
rens district, South-Carolina, 

It appeared from the bill and answers, that a legacy being 
left to defendant’s children, as aforesaid, he, as their father 
and guardian, received the same about the 26th January, 
1835. That afterwards, an order was passed by the Court 
of Ordinary of DeKalb county, exempting and discharging 
defendant from all liability for interest on said legacy, in con- 
sideration of the trouble and expense which he had been put 
to, in going to South-Carolina aud obtaining said legacy, and 
in further consideration of his maintaining and supporting 
his children, free of charge, until they attained the age of 
twenty-one years, 

It further appeared, that after the marriage of Jackson G, 
Brown and James W. Brown, the complainants, with defend- 
ant’s daughters, he paid to them respectively, the sum of 
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$404 90, as the share due to them in right of their wives? 
and that they, with their wives, executed receipts to him in 
full, for their said legacies in his hands as guardian, 

This bill was filed to open said settlements, and for an ac- 
count of the legacies received by defendant, irrespective of 
said receipts, which the bill alleges were given by complain- 
ants upon the representations of defendant that they contained 
the full and true amounts due to them, and without a knowl- 
edge on their part of the real and correct sums or amounts 
coming to them. 

Upon the trial, complainants proved that John McWil- 
liams, Sen’r, owned, in 1835, four or five hundred acres of 
land, worth $2,500 00; three negroes, worth $1,500, stock, 
cattle, &e. 

At the conclusion of the testimony, and after argument, the 
Court charged the jury: 

Ist. That when a father is guardian of his infant children 
who have a separate estate or property, the law will allow 
him to appropriate the income of such estate, or so much as 
may be necessary, to the support and education of the chil- 
dren, notwithstanding he may be able to support and edu- 
cate them out of his own property. 

2d. That the statute of limitations begins to run in favor 
of the defendant from the date of the settlement, unless it be 
proven that there was fraud in the settlement; in which 
event, the statute did not begin to run until the fraud was 
discovered. 

3d. That if the receipts were given by the complainants, 
with a full knowledge of the circumstances, they were con- 
cluded and bound by them, though receipts were ordinarily 
prima facie and not conclusive evidence of a settlement 
in full, which may be reopened upon proof of mistake, igno- 
rance, &c. 

Counsel for complainants requested the Court to charge 
the jury, “that the fact that the guardian did not make an- 
nual returns, was sufficient to cast suspicion upon the settle- 
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ment, and to avoid the receipts, under all the circumstances 
of this case ;”’ which charge the Court refused to give, 

And further, “that the fact that the guardian did not 
make his annual returns, as required by law, was enough to 
throw upon him the onus of showing that the amounts spe- 
cified in the receipts were the true and correct sums due to 
complainants ;” which charge the Court also refused to give 
but charged, that the fact that the guardian did not continue 
to make his annual returns made no difference, if complain- 
ants knew the amount in his hands, and consented to his 
retaining the interest for expenses, commissions, support, &c, 

To which charges and refusals to charge complainants 
excepted. 

The decree was for the defendant. Whereupon, complain- 
ants tender their bill of exceptions, and assign as error the 
charges and refusals to charge as above stated. 


J. M. & W. L, Catnoun; and Gienn & Cooren, for plain- 
tiffs in error. 


Mureuy & Canpter, contra. 


By the Court.—Lumrxiy J. delivering the opinion. 


Wedo not think the verdict in this case should be disturbed, 

The Court of Ordinary, having jurisdiction over the sub- 
ject, and acting, as we are bound to presume, with a full 
knowledge of Mr. McWilliams’s circumstances, passed an or- 
der authorizing him to retain the interest on the money re- 
ceived by him in South-Carolina, for his minor children, for 
his trouble and expense in collecting the fund, his commis- 
sions, aud to ail him in the support and maintenance of his 
wards. That order stands unreversed. One of the com- 
plainants, certainly, if not both, with afull knowledge of the 
facts, settled with their father seventeen years, and the other 
seven or eight years, before this bill was filed. Being satis- 
fied that the arrangement made between the Court of Ordi- 
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nary and the guardian wasa reasonable one, we are unwil- 
ling to interfere with it, especially after such a lapse of time. 
It was bad enough for these sons-in-law to rob the father of 
his daughters against his consent. It would be still worse to 
allow them to harass his old age, under the circumstances of 
this case, at this distant day. 


Judgment affirmed. 


Joun C, Aycock, plaintiff in error, vs) Henry D, Lerrner, 
defendant in error. 


y 

[1.] That a 7. fa. is the first execution issued in a bail case, does not discharge 
the bail 

2.) When the Term to whicha ca. sa. is returnable, is adjourned to another 
day, a return of the ca. sa. to the adjourned Term, will be regular, and will 
serve as the return required, before a scé. fa. against bail, can be issued. 

[3.] In a bail case, the Sheriff was the bail and the sc7. fa was directed to the 
Coroner, and the Sheriff acknowledged service of the set. fa., and waived 
service of it by the Coroner, or any other officer. 

Held, That even if the direction was wrong, this acknowledgment and waiver, 


cured the error. 


Certiorari, from Cass county. Decision by Judge Crook, 
March Term, 1859. 


The following are the facts of this case: 

Henry D. Leitner brought suit against Charles A, Hamil- 
ton, and held him to bail, in the Inferior Court of Cass coun- 
ty. John C. Aycock became his surety in the bail bond. 
Judgment was obtained against Hamilton, Novemher 24th, 
1856, and a fi. fa. issued December 10th, 1856, which was 
returned by the Sheriff “no property” 23d May, 1857. On 
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the 25th August, 1857, a cupias ad salisfaciendum issued, and 
was returned non est inventus—return dated 11th January, 
1858, but the return purported to be made to November Term» 
1857, which was the regular Term of said Court, but there 
was in fact no Court held in November, but an adjourned 
Term held in January, 1858, at the time the Sheriff’s return 
bears date. 

Plaintiff sued out scire facias 24th March, 1858, directed 
to the Coroner of Cass county, against Hamilton, principal, 
aud Aycock security on the bail bond, to show cause why 
judgment should not be entered against them, &c. Aycock 
was Sheriff of the county at the time the scire factas issued, 
and acknowledged due and legal service 30th March, 1858, 

At the trial in the Inferior Court, upon plaintiff’s motion 
to take judgment against the bail, Aycock, for the amount of 
his recovery against the principal, counsel for Aycock object- 
ed on the grounds: , 

Ist. That a fi. fa. had been first issued upon the judg- 
ment against the principal debtor. 

2d. Because the ca. sa. being returnable to November Term» 
1857, the return of non est inventus thereon was entered 
thereon 11th January, 1858. 

3d. Because the seire faucius was directed to the Coroner 
of Cass county. 

The plaintiff moved to amend the scire facias, by addres- 
sing it toall and singular the Sheriffs of this State, and the 
deputy Sheriffs of the high Sheriffs. 

And the deputy Sheriff proposed to amend the return of 
non est, so as to make tne entry thereof bear date on the first 
day of the November Term, 1857, of said Inferior Court. 

The Court refused the amendments, and discharged the 
bail, and dismissed the scire facias, and plaintiff, upon ex- 
ceptions to said rulings and judgment, sued out a certiorari, 
and the case thereupon coming ov in the Superior Courts 
that Court, after argument, sustained the certiorari and re- 
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versed the judgment of the Inferior Court, and counsel for 
Aycock excepted. 


Mityer & Parrort, for plaintiff in error. 


Printrup; and McConne 1, contra. 
By the Court.—Bennine J. delivering the opinion. 


Were the objections to the metion to enter up judgment 
against the bail, good? The Court below thought they were 
not, and we think so too, 

[1.] The first of them, was, that a ji. fa. was issued be- 
fore the issuing of the ca.sa. Is there any law that dis- 
charges the bail, if a f. fa., and not a ca. sa., is the first ex- 
ecution issued? We know of none; we were cited to none. 
Certainly, so far as the principal is concerned, the plaintiff 
may have first, a f. /a., and then,aca. sa. (Tidd Pr. 1005, 
985.) Indeed, there is authority, that he may have both at 
the same time. (2 Mod. Ca. 302; Com. Dig. “ Execution 
H.”) Andif it be true, that the plaintiff has the right, so far 
as the principal is concerned, why is it not true, that he has 
it also, so far as the bail are concerned? The exercise of 
the right, deprives them of nothing. Whether itbe a fi. fa., 
or aca. sa.,that is the execution first issued, is not material 
to the bail. Whichever it be, they can equally discharge 
themselves, at their pleasure, by a surrender of their princi- 
pal; for which ever it be, he still remains equally, in their 
custody, or in their power. 

Therefore, we can see nothing in the objection. 

The second objection was thus stated: “ Because, the ca, . 
sa. being returnable to the November Term of 1857, had an 
entry of non est inventus, dated January 11, 1858.” 

But the November Term was adjourned until a day in 
January, and the day on which the entry was dated, was a 
day in that adjourned Term. The adjournment of the Court 
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in this way, merely enlarged the November Term, and made 
it include the days in January, during which the Court sat. 
This return, therefore, was perfectly regular. Besides, the 
fact, that the Sheriff kept the writ in his hands, till January, 
when he might have returned it in November, was to the 
benefit of the bail. 

[2.] We can see nothing valid, then,in the second objection. 

The third objection was, “that the sez. fa. was directed to 
the Coroner.” 

Aycock, the bail, was the Sheriff. Therefore, it would not 
have been proper to direct the scz. fa. to him. He acknowl- 
edged service of it, in the following words: “ I acknowledge 
due and legal service of this writ of scire facias, and waive 
service, and all service of Coroner, or any other officer.” 

This waiver was, we think, sufficient to cure any defect in 
the direction of the sci. fa., if there was any defect in it; and 
we do not say that there was. 

[3.] We think, then, that this objection also was invalid; 
consequently, we must affirm the judgment of the Superior 
Court. 


Judgment affirmed. 


Narwan Renwick, plaintiff in error, vs) Tue LaGrance 
Bank, defendant in error. 


[1.] It is error in the Court,to submit to the jury an issue of fact, upon the 
assumption that there is evidence to authorize a finding, when there is 
proof to warrant the assumption. 


[2.] The verdict of a jury will be set aside and a new trial granted, when there 
is no evidence to warrant the finding. 
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Assumpsit, in Troup Superior Court. Tried before Judge 
Casaniss, May Term, 1859. 


This was an action of assumpsit, brought by Nathan Ren- 
wick against the LaGrange Bank, to recover for services ren- 
dered by plaintiff, as President pro tem. of said bank; and 
also one hundred and sixty dollars, the amount claimed to 
be due from dividends declared on the capital stock of said 
bank, he being the owner of ten shares thereof. Plaintiff 
claimed for his service rendered, as President pro tem., from 
14th February, 1856, until the 25th day of March, 1858, 
the sum of six thousand dollars. 

After the testimony closed, the Court charged the jury, that 
the plaintiff must recover according to his allegations and 
proof. He had sued the bank for services rendered as Pres- 
ident pro tem.; the action is brought to recover the value of 
the services rendered, and not for a salary. It was therefore 
incumbent on him to prove that the services were rendered» 
and the value of those services, and he must recover accord- 
ingly, if he recovered at all. The jury must determine, from 
the evidence, what services had been proven, and their values 
and find whatever amount was shown to be due. But if, at 
the time he entered upon the duties of President pro tem., 
and while acting as such, he did not intend to charge the 
bank for his services, but intended to render them gratuitous- 
ly, he could not afterwards convert a gratuity into ademand, 
unless he had given notice of this change of intention, and 
the bank assented to it. 

The Court further charged the jury, that if the plaintiff 
was the owner of ten shares of the capital stock of said bank, 
he was entitled to whatever dividends had been declared on 
said stock while he owned it; but if he had already been 
paid said dividends, he was not entitled to recover them again, 

To all of which charge plaintiff excepted. 

The jury found for the plaintiff the sum of fifty dollars. 
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‘Whereupon, counsel for plaintiff tendered his bill of excep- 


tions, assigning as error the charge aforesaid. 
G. A. Butt, for plaintiff in error. 


B, H. H111, contra. 


By the Court.—Lumprxin J. delivering the opinion. 


We see nothing in the record in this case, which would 
authorize the inference, that the services rendered by the 
plaintiff to the defendant, were a gratuity; and to make this 
assumption the ground ofa charge to the jury. Nor is it 
true, that the right of the plaintiff to compensation is to be 
tested by his intention. He may not have intended charging 
for his services. Still, if he did not communicate that inten- 
tion, but kept it to himself, it will constitute no bar to this 
suit. He might contract to serve fora salary, and yet se- 
cretly intend not to claim it. Surely, this private purpose, 
shut up in his own bosom, and undeveloped by words or 
acts, will not be in his way. We repeat, we see not a parti- 
cle of proof in the record to authorize the charge upon this 
point to the jury. And while it is quite likely that the effect 
of this charge was to incline the jury to undervalue the ser- 
vices of the plaintiff, still, as they found something, we are 
bound legally to say, that they did not take this view of the 
case, and that consequently a new trial cou!d not be granted 
on that account, notwithstanding the error of the Court. 

It is rather questionable whether the depositions of Hol- 
land and Austell were not admissible. Perhaps their testi- 
mony could be presented in a less objectionable shape, by 
asking those witnesses what the services of a bank Presi- 
dent were worth, who rendered such services as were shown 
to have been performed by the plaintiff, besides giving the 
institution the credit of his name, which was worth more 
perhaps to this bank than any thing else. Besides, the 
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amount of business transacted by this bank, is an element 
to be taken into the computation, when fixing the pay to 
which the President is entitled. 

And although this suit is not for a specific sum—as a sal- 
ary—why may not the salary of Burch, the President of this 
bank, as welleas the salaries of Presidents of other banks of 
like character and business, be given in evidence to show, 
even under a guantum meruit, what the bank itself thought 
such services worth ? 

[1.] As to the finding of the jury, that the bank dividends 
were paid, itis unsupported by a scintilla of proof. And it 
was error in the Court to refer this, as an open issue, for the 
jury to try. 

The idea, we suppose, upou which the charge was given, 
aud the jury acted, upon this branch of the case, was: That 
Dr. Renwick, being an officer of the bank, could so conven- 
iently have drawn his dividends, he must have received them. 
But because he was an officer of the bank, that gave him no 
more right to thrust his hands into the vaults of the bank, 
and draw out the money, than if he had been an entire 
stranger. Many stockholders suffer their dividends to accu- 
mulate, especially if the amount is small, and they are not 
needing funds, Where are the vouchers for the payment of 
these dividends? Does any bank pay dividends without ta- 
king the necessary acquittances? Such is not my experi- 
ence, nor the experience, we apprehend, of any stockholder, 
Surely, evidence that the dividends were declared, and that 
is all we have upon the subject, is no proof of their payment. 

It is suggested by counsel for the defendant in error, that 
rather than send the case back, if we think the testimony in- 
sufficient to support the verdict as to the dividends, that they 
will pay the sixty dollars rather than be troubled with another 


trial, 

[2.] The Court has the power, and has used it, to grant 
new trials upon terms; that is, unless the successful party 
will write off the excess above what is right. But we have 
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Martin, ‘adm’r "ty vs. McConnell, adm’r r. 


no power too add to a verdict. It would not - operative, 
This appeal had best be addressed to the plaintiff, + way 
of tender or otherwise. 


Judgment reversed. 


AprAHAmM Martin, administrator, claimant, plaintiff in error, 
vs. JAMES McConnexi, administrator, de bonis non, cum 
». testamento annexo, defendant in error. 


Joseph McConnell died in 1840. By his will, he gave a life estate in his ne- 
groes to his widow. He directed that all of his children should have an 
equal share of his property. And at the division, which was to take place at 
the death} of his wife, he gave Esther, a woman, to Sarah Wardlaw, his 
widowed daughter. Sarah afterwards, and since the death of the testator, in- 
termarried with James Martin. 

Held, That Sarah took an equal share only of her father’s estate, to be ascer- 
tained and determined at the death of her mother; and that it vested in her 
husband, James Martin. That the provision in the statute requiring claims, 
at administrator’s sale, to be made previous to sale day, is directory only ; and 
that failure to do so, does not invalidate the claim. 


Claim, in Clayton Superior Court. Tried before Judge 
Butt, May Term, 1859. 


This was aclaim, interposed by Abraham Martin, admin- 
istrator of his deceased wife, Sarah Martin, formerly Ward- 
law, to certain negroes advertised to be sold by James Me- 
Connell, administrator de bonis non,cum testamento annexo, 
of Joseph McConnell, deceased. 

The facts of the case,as agreed by the counsel of the res- 
pective parties, are as follows: 

Joseph McConnell died about 1840, leaving his last will 
and testament, whereby he bequeathed his estate as follows : 
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“To my wife, Mary McConnell, during her life, the control 
of the houses, lands and all the black people, while she en- 
joys senses to command them justly.” Also, certain notes, 
which “when collected to be managed as to be on interest 
till a final settlement, as I wish all my children to have an 
equal part of my substance,” &c. “At the division, I give 
Nancy Barnhill, Adeline; Sarah Wardlaw, Esther; and all 
the blacks to have liberty to choose their homes among my 
children,” &c. Testator left William and Joshua McConnell 
his executors, who qualified, and the property mentioned in 
said will, went into and remained in the possession of the 
said Mary McConnell, the widow, until her death in the’ 
year 1858. Sarah Wardlaw died in 1853. William McCon- 
nell one of the executors, died in 1854, and Joshua, the other 
and surviving executor, died in 1858, shortly after the death 
of Mary McConnell, the said widow and tenant for life. 

Afterwards, James McConnell took out Jetters of adminis- 
tration de bonis non, cum testamento annexo, on the estate of 
Joseph McConnell, the testator, and took possession of the 
negro woman Esther, and her children, bequeathed to said 
Sarah Wardlaw, who afterwards became the wife of claim- 
ant, aud said James McConnell has advertised said negroes 
for sale, as administrator aforesaid; and that Abraham Mar- 
tin, the husband, and administrator of said Sarah, has inter- 
posed his claim to the same. It was further agreed and ad- 
mitted that said Sarah Wardlaw, at the death of her father, 
Joseph McConnell, the testator, was a widow; that by her 
first husband, she had five children, who are living, and all 
of age; that she had no children by her last husband, Mar- 
tin. That the negro woman Ester and her children, are 
more than an equal share of testator’s estate, and that the 
plaintiff, James McConnell, as administrator de bonis non, §e, 
aforesaid, obtained, upon due and legal notice and applica- 
tion from the Court of Ordinary of Walker county, an order 
to sell said negroes. 

Upon this agreed statement of facts, and after argument, 
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the Court held and decided that Mrs, Martin, formerly Ward- 
law, claimant’s intestate, took a vested remainder in the prop- 
erty bequeathed to her by the will of her father, to be divid- 
ed at the death of Mary McConnell the tenant for life; that 
the shares of all the testator’s children should be made equal 
on said final division, and if the negro woman Esther and her 
increase exceeded in value the share of claimant’s wife, then 
she must account to the other legatees for said excess, and 
thereupon dismissed the claim. 
To which decision counsel for claimant excepted, 


Doyat, McConnett & TRAMMELL; and Jonnson & Ar- 
NOLD, for plaintiff in error. 


TioweiLt & Wooten, contra. 
By the Court—Luvnpxin J. delivering the opinion. 


We concur with the Court below in the construction put 
upon the will of Joseph McConnell, deceased, namely: that 
Sarah Wardlaw, the widowed daughter of the testator, took 
an equal share only of her father’s estate, to be determined 
at the division, (the death of Mary McConnell his wife.) 
That this was a vested remainder; and consequently goes to 
her husband, James Martin, with whom she intermarried af- 
ter the death of her father. 

The testator desired an equal division of his negroes 
amongst his children ; and expresses the wish, that in ma- 
king the division, the preference of the slaves themselves 
may be consulted, at the same time mentioning a girl by 
name, to be appropriated to each of his daughters, And in 
this sense, and in this only, he may be said to have given 
Esther to his danghter, Sarah Wardlaw. 

As the rest of the negroes have all been sold for the pur- 
poses of division, and Mrs, Wardlaw is dead, on whose ac- 
count alone, this woman was set apart in the division; it is 
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as well, perhaps if not better, that she and her children be 
sold also, and the proceeds disiributed. There is no more 
reason, for withholding her from sale, than any of the others, 
especially if it would involve necessarily the separation of 
the mother from her children. 

The provision in the statute, that notice must be given of 
the intention to claim, at an administrator’s sale, before sale 
day, is directory only. Itis well enough to follow the direc- 
tion of the statute in this respect, as it may save the trouble 
of bringing the property to the Court House, still the failure 
to do so, does not invalidate the claim. 





Judgment affirmed. 


Eesert P, Dantet, plaintiff in error, vs, Jamzs L, Jounson, 
defendant in error, 


[{1.] When a party proposes to prove that a certain amount of notes was turn- 
ed over to another, in part payment of ademand, it is not necessary to produce 
the notes soturned over, the rule concerning the degrees of evidence not 
applying to such a case. 

[2.] It is legal to prove that notes so turned over, were to be applied, not to the 
demand sued on, but to what the defendant owed the plaintiff, on account 
of their partnership debts paid off by the plaintiff, and such notes so paid 
off are admissible as corroboration of the other proof. 

{3} A defendant in chancery can not use his answer as evidence for himself 
in another case, further than he could in the original case, and not in either, 
unless it appears to be responsive to the bill. 


{4.] It ix error to give charges on a state of facts not shown by the evidence. 


Assumpsit, in Spalding Superior Court. Tried before 
Judge Caxzaniss, at May Term, 1859. 


This was an action of assumpsit by Egbert P. Daniel, 
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against James L. Johnson, on three promissory notes; one 
for $1,150, payable 25th December, 1851; one for $200, 
payable 25th December, 1854, and one for $140, dated Sth 
January, 1852, and payable one day after date. 

The following credits were endorsed on the eleven hun- 
dred and fifty dollar note, viz: 

“ One half of James L. Johnson’s stock, when ascertained, 
at wholesale prices, is to be placed to his credit on this note, 
Ist June, 1852, which is $556 28.” 

“Received on the within note anaccount on James Daniel 
for $28. 25th December, 1855.” 

“Received on the within note $35 25, from McCune’s 
note. 22d February, 1854.” 

On the $140 note was the following credit : 

“ Received on the within note $28 00, October Ist, 1853, 
from Harleston’s note.” 

“ Received on the within note $5 00, from Bozwell’s note. 
ist August, 1855.” 

The defendant pleaded payment and set-off. 

At the trial plaintiff offered in evidence the note sued on 


and rested. 


Defendant, amongst other things, offered to prove that 
plaintiff had admitted some two or three years before, that 
defendant had turned over to him notes amounting to about 
$550, amongst which was a note on Burrell Orr for $150, 
to go in payment of defendant’s indebtedness to him. 
Plaintiff objcted to this testimony; the Court overruled the 
objection and plaintiff excepted. 

Defendant having closed, plaintiff in reply offered in evi- 
dence, anote made by Daniel and Johnson (plaintiffand de- 
fendant, who had been partners ina tanning business) dated 
3d November, 1851, payable to Thomas C. Trice, or bearer, 
for $445, with the credits thereon, and which plaintiff 
claimed he had paid off Defendant objected to this evi- 
dence, on the ground that said note was against the partner- 























ATLANTA, AUGUST TERM, 1859. 209 








Daniel vs. Johnson. 





ship of Daniel & Johnson, and the payment or possession 
thereof by plaintiff, was not an individual demand against 
defendant. ‘lhe Court sustained the objection and plaintiff 
excepted. 

The plaintiff then offered in evidence the records of the 
proceedings of a chancery cause then pending, in which 
defendant was complainant, and plaintiff was defendant, - 
the answer of defendant to said bill, being a part of said 
record, and in which answer it was alleged that the notes 
now plead as payment or set-off, was pleaded as payment 
to Daniel, as agent for Martha C. Martin. Defendant ob- 
jected to the admission of this record, on the ground that 
the answer was not competent evidence for plaintiff. 

The Court sustained the objection as to the answer, but 
holds that plaintiff might introduce the bill. To which 
ruling plaintiff excepted. 

The Court charged the jury as follows: 

_ “That when a debtor makes a payment to a creditor, who 
has several demands against him, the debtor has the right to 
apply it to any demand he pleases, and may specify; and if 
he makes no application, the creditor has the right to apply 
itto any of his demands he may see proper; if no appli- 
cation is made at the time of payment by either party, the 
law will then apply it to the debt of the lowest grade. In 
the case before you, if the payment made by the defendant 
and which he has pleaded, was by agreement of the parties 
to be applied to an indebtedness of defendant other than the 
notes sued on, it must be so applied. If the defendant in- 
tended, and directed the payment to be applied to the notes 
sued on, he was then entitled to a credit to that amount; 
but if no application was made by either at the time of pay- 
ment, then it was for them, under the direction of the Court, 
to make the application,and they had no right to apply the 
individual funds of defendant, to the payment of his share 
or proportion of partnership debts, which had been paid off, 
ortaken up by the plaintiff; but his individual assets must be 
VOL, Xx1xX,—-14 
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first applied to the individual debts of defendant, before any 
could be applied to the payment of partnership demands or 
iabilities. His individual funds could not be legally applied 
o advances made by one partner for the partnership, until an 
account had been taken between the partners and a balance 
found against him. 

The jury found for the plaintiff two hundred and forty- 
two dollars and six cents; whereupon, plaintiff moved for 
a new trial upon the following grounds: 

Ist. Because the verdict is contrary to the evidence. 

2d. Because the verdict is decidedly and strongly against 
the weight of evidence, and without evidence to support it. 

3d. Because the Court erred in the rulings and decisions 
on the evidence as above stated, and excepted to at the time. 

4th. Because the Court erred in its charge to the jury. 

5th. Because the verdict is contrary to the charge of the 
Court and the law. 

The Court refused the motion for a new trial, and plaintiff 
excepted. 


Prerertes & Cazpaniss, for plaintiff in error. 
DanieL & Dismuxes; and ALForD, contra. 
By the Court.—Sreruens J. delivering the opinion. 


This was a case where Johnson, the defendant, was seek- 
ing to diminish the demand of the plaintift, Daniel, by show- 
ing that he had turned over notes to the plaintiff, with an 
understanding that they were to be applied asa credit on 
the notes sued on. 

[1.] The plaintiff objected to the proof on that point. 
We can see no valid objection to its admission. It was 
rather vague to be sure, being an admission of plaintiff, that 
he had received notes to a certain amount to be applied to 
the defendant's indebtment, without stating what indebt- 
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ment; but such as it was, it ought to have gone to the jury 
for what it was worth. It was said in the argument, that 
the notes turned over, were the best evidence of their 
amount, &c. It might as well be said that the bank-bills in 
which a payment happened to be made, were the best evi- 
dence of their amount. There was no attempt here to prove 
‘the contents, or any part of the contents of the notes turned 
over, and hence the rule, as to the best evidence, does not 
apply. It was asimple question of how much the plaintiff 
had agreed to credit on his demand, 

[2.] The plaintiff offered in evidence, by way of rebuttal, 
certain copartnership notes of himself and defendant, in - 
connection with evidence that the notes turned over were, by 
agreement between the parties, to be applied to defendant’s 
part of such copartnership debts as had been paid off by 
plaintiff This evidence was rejected, upon the ground that 
the notes appeared on their face to be firm notes, and there- 
fore had nothing to do with individual transactions between 
the parties. This ground of objection loses sight of the 
issue. The question was, whether or not the notes turned 
over, were to be applied to the notes sued on. If they were 
by express agreement to be applied to other demands (with- 
out regard to what those others might be) it was evidence 
that they were not to be applied to the demand in suit. To 
show that the plaintiff Aad such other demands by produc- 
ing them, was corroboration of his proof touching the agree- 
ment; and the evidence ought to have been admitted. 

[3.] The plaintiff offered to read in evidence his own 
answer, as part of the entire record in a chancery suit, wherein 
Johnson was complainant, and Daniel was defendant; and 
upon objection made, the Court ruled it out. We think it 
was rightly excluded, for it did not appear, so far as we are 
informed by the record in this case, that the answer was 
responsive to the bill; if not, it could not be evidence for 
Daniel, even in the chancery suit, and it will hardly be sug- 
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«gested that he could use his own answer further in another 
case, than in the case of which the answer forms a part. 

[4.] We think the Court erred in giving the jury any 
charge as to how payments were to be applied in the 
absence of an agreement about it between the parties, for 
that was not thiscase. Here both sides contended there was 
an agreement, and all the evidence tended to show there 
was one. They differed as to what the agreement was, 

[5.] The Court erred also in charging the jury on the 
subject of the proper application of individual funds, when 
turned over to one partner by another without directions 
how to apply them. The error here, as in the other instance, 
was in a mistake of the issue. There was not an absence 
of directions, buta dispute about what the directions were. 


Judgment reversed. 





Sizas Be xt, plaintiff in error, vs. Joun F. Brown, Sheriff, 
defendant in error. 


The jurisdiction of a rule against a Sheriff, to account for tax fi. fas. 
placed in his hands, lies in the Inferior Court, and not in the Superior. 


Rule against Sheriff, in Cass Superior Court. Decision 
by Judge Croox, at March Term, 1859. - 


This was arule taken out by Silas Bell, tax collector, 
against John F. Brown, former Sheriff of Cass county, to 
show cause why he had not, or should not pay to movant, 
the amount due on certain tax executions, placed in his 
hands for collection, The receipts of the Sheriff were at- 
tached, showing that tax fi. fus. from Bell, amounting to 
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$365 653 principal; $107 68 interest and cost, Receipts 
dated 8th January, 1853. 

In answer to the rule, the respondent, Brown, stated that 
while Sheriff of said county, he received from Bell the tax 
fi. fas. mentioned, not for the purpose of collection, but un- 
der an express agreement that he should hand them over to 
the different constables throughout the county, to be by them 
collected; and further, that most of the defendants in said 
ji. fas. were either insolvent, or had run away or died, leav- 
ing no property upon which to levy; that he had complied 
with the agreement between himself and Bell, and had 
never received any thing on, said fi. fas. except a few dol- 
lars paid to him since he was served with the rule. 

At the hearing, the Court dismissed the rule, and counsel 
for movant excepted. 


Gienn & Coorpsr, for plaintiff in error. 
Rice, contra. 
By the Court—Sreruens J. delivering the opinion. 


Without considering at all whether the movant’s case 
was well answered by the defendant, it is sufficient to say 
that we are not aware of any law which gives the Superior 
Court jurisdiction insuch a case. None waseven suggested 
in the argument, and from the hasty review which our 
limited time allowed us to make of the statutes relating to 
this subject, we find this jurisdiction vested in the Jnferior 
Court, (Cobb’s Digest, page 1053) and do noé find it vested 
inthe Superior Court, We think, therefore, the Judge did 
right in discharging the rule. 


Judgment affirmed. 
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Epmunp J. Bartey, plaintiff in error, vs. Witt1am New, 
administrator, defendant in error. 


[1.] A surety being sued, pleaded, that he had required the creditor, to sue 
*the principal, and that the creditor had failed to do so, for three months. 


Held, That evidence, that the surety was indemnified by the principal, was 
admissible on this plea, as, such indemnity would be a circumstance tending 
to show, either, that the surety had never made such a requisition, or, that 
if he ever had, he had waived it. 


[2.] If the surety give notice to the creditor to sue the principal, and then ask 
the creditor for indulgence, he waives the notice, provided, his request was 
made before the expiration of three months after the notice, and provided it 
was a request for indulgence to his principal, not to himself. 


Debt, in DeKalb Superior Court. Tried before Judge 
Butt, April Term, 1859. 


This was an action by William New, administrator 
of Samuel H. Pruitt, deceased, against Luke J. Robin- 
son, principal, and John M. Robinson and Edmund J. 
Bailey, securities. Bailey only was served with process, and 
appeared and pleaded that he was discharged, by reason of 
the failure of the holder of the note to sue the principal 
within three months after he was notified to do so. 

The testimony being closed, the Court, amongst other 
things, charged the jury: 

“That if the defendant, after he had required the plaintiff 
to sue, asked indulgence upon the note from the plaintiff, 
it was a revocation of the notice; and a waiver of his 
rights under the notice; that if thtre existed any legal 
impossibility for the plaintiff to sue, that is, if the prin- 
cipal was beyond the jurisdiction of the State, then the 
plaintiff was not bound to obey the notice, and commence 
his action within the three months given him by the statute.” 
To which charge, counsel for defendant excepted, and alleges 
error in the same. 

The jury returned a verdict for the plaintiff, for six hun- 
dred and fifty-seven dollars and thirty cents, with interest, 
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Whereupon counsel for the defendant moved for a new trial 
upon the following grounds: 

1st. Because the Court erred in allowing the testimony of 
Asbury W. Jackson, John M. Robinson and others, as to the 
defendant having in his hands, property to secure him against 
the payment of the debt sued, to go to the jury. 

2d. Because the Court erred in permitting the answer of 
Asbury W. Jackson, as to whom he understood the conver- 
sation between plaintiff and defendant to refer, to be read in 
evidence. 

3d. Because the Court erred in charging the jury, that if 
the defendant asked indulgence upon the note from the 
plaintiff, after he had given the notice to sue, it was a revo- 
cation of the notice, and a waiver of his rights under the 
notice. 

4th. Because the Court erred in charging the jury, that if 
the defendant asked indulgence on the note from the plain- 
tiff after the notice was given, it was a waiver of the notice, 
there being no evidence before the jury that the defendant 
had ever asked any indulgence from the plaintiff for the prin- 
cipal in the note. 

5th. Because the Court erred in charging the jury, that if 
there was any legal impossibility for the plaintiff to sue; 
that if the principal was beyond the jurisdiction of the State, 
then the plaintiff was not bound to commence his action 
within the three months given by the statute. 

6th. Because the verdict was contrary to law. 

7th. Because the verdict was contrary to evidence. 

Sth. Because the verdict was contrary to the weight of 
evidence. 

Which motion was overruled by the Court, and counsel 
for defendant excepted. 


Morrny & Canpter, for plaintiff in error. 
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By the Court——Bennine J. delivering the opinion. 


Did the Court below err, in refusing the motion for anew 
trial, in this case? Wethink so. We think that one of the 
grounds of the motion, was good. 

[1.] First ground. Ifthe surety is in no danger, there is no 
reason why he should require the creditor to sue the principal ; 
and if thereis no reason why he should require the creditor 
to sue him, that is a circumstance tending, more or less, 
to show, that an allegation of his that he did require the 
creditor to sue him, is not true; or, to show, that he has 
waived the requisition, if he ever madeit. Therefore, any- 
thing showing that the surety was in no danger, is ad- 
missible as evidence on the question whether he did 
or he did not require the creditor to sue the principal, 
The surety is in no danger, when hehas in his hands, 

, property of his principal, sufficient to pay the debt. There- 
fore, evidence of that fact, is admissible against him, when 
he pleads, to a suit brought against him or the debt, that he 
required the creditor to sue the principal, and the creditor 
failed to do so, for three months afterwards. 

There is nothing then, we think, in the first ground. 

Second ground. As to this ground, we prefer merely to 
say, that we do not deem it good. 

Third ground. This was, we think, a good ground. 

If the surety gives the creditor notice to sue the principal, 
and the creditor neglects to sue the principal for three 
months, the surety is “no longer liable,” so says the statute. 
Pr, Dig. 471. If after a discharge, under this notice, the 
surety asks indulgence for the principal, that is no waiver 
ef his notice. The notice has had its effect. And,in the 
present case, it wasa question on the evidence, whether the 
request for indulgence, was not made after the expiration of 
three months from the notice to sue. 

Again, if the surety, after having given the notice, asks 
indulgence for himself, not for his principal, that is no 
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waiver of his notice to sue the principal. And here, it was 
open to question, whether the indulgence asked for, by Bailey, 
the surety, was not indulgence for himself, rather than in- 
dulgence for his principal. 

We think, then, that the Court’s charge, rather than what 
it was, should have been this, namely: 

[2.] That “if the defendant, the surety, asked indulgence, 
from the plaintiff, after he had given the notice to sue, it was 
a waiver or revocation of the notice;’’ provided the time at 
which he asked the indulgence was before the expiration 
of the three months; and provided the indulgence was 
asked, not for himself, but for his principal. 

Fifth ground. We doubt whether the evidence authorized 
the charge constituting this ground. But, as it is rather 
uncertain what the evidence on the point was, we say no 
more on that ground. 

It is not necessary to decide or notice, the remaining 
grounds, 


Judgment reversed, and new trial granted on the third 
ground, 


Joun H. Heneear, plaintiff in error, vs. Joun S, SPANGLER, 
defendant in error. 


Suitors ‘are exempted from arrest while going to, attending on, or returning 
from Court. Nor does the fact that one of them resides out of the State, and 
who has had his adversary arrested, under bail process, previously, justify a 
departure from the practice. 


Motion to discharge from custody, in Whitfield Superior 
Court. Decision by Judge Croox, April Term, 1859. 
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The parties in this case were both citizens of the State of 
Tennessee, and each sued the other in the Superior Court of 
Whitfield County, in the State of Georgia, each requiring 
bail. Spangler was served and arrested by the Sheriff in the 
suit against him. Henegar was not arresied at the suit of 
Spangler against him, but upon his return to Georgia, and 
while attending this present Term of the Court, as a suitorin 
his case against Spangler, he was arrested by virtue of the 
bail process, before sued out by Spangler against him, and 
he makes this motion to be discharged from said custody 
and imprisonment, on the ground that being in attendance 
on the Court asa suitor and party, he is privileged from arrest , 

The Court refused the motion, and defendant excepted. 


W. H. Sranseti; and J. A. Gienn, for plaintiffs in error- 
FREEMAN, conira. 


By the Court—Lvumrxtn J. delivering the opinion. 


The common law rule is recognized by the presiding 
Judge, that ordinarily the law exempts a party from arrest 
while going to, attending on, and returning from Court. But 
he considered that the circumstances of this case were pecu- 
liar, and justified a departure from the usual practice. These 
litigants were citizens of Tennessee; they met in Georgia ; 
each sued out bail process against the other. Henegar suc- 
ceeded in having Spangler arrested in vacation, and the 
Judge thought it but just that Spangler might have Henegar 
arrested during the Term, where he was in attendance as a 
suitor. 

However right the thing was in itself, and I agree with 
Judge Crook that it was so, still, inasmuch the law, as it 
stands, makes no such distinction, the exception will have to 
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be grafted upon the common law principle, by the Legisla- 
ture and not by the Courts, 
We are compelled, therefore, reluctantly to reverse the 
judgment. 
Judgment reversed. 


F, M. Jack, for use, &c., plaintiff in error, vs. J. C. Davis, 
defendant in error. 


[1.] The assignee of a chose in action, not negotiable, takes it subject to all 
the equities, which existed between the assignor and the maker. 


[2.] Aa infant should always sue and be sued in their own name, and appear 
by guardian er next friend. And if an infant fail or refuse to appoint one, 
the Court at the instance of the plaintiff, will do it for him. 


Assumpsit, in Fulton Superior Court. Tried before Judge 
Butz, April Term, 1859. 


This was an action of assumpsit, by Francis M. Jack, for 
the use of Jesse M. Butt, against James C. Davis, on a due 
bill given by Davis Jack, for one hundred dollars, dated 23d 
September, 1857. 

The defendant pleaded as a set off, a balance due to him 
on an account, for goods sold and delivered to the plaintiff, 
Jack; said account running from 26th September, 1856 to 
9th April, 1857, and amounting to $271 13, and acknowl- 
edged to be correct and just by Jack. 

The defendant further pleaded in abatement, the infancy 
of the plaintiff, Jack, before and at the commencement of 


the suit. 


teh er 
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The due bill, which was the foundation of the action, had 
no words of negotiability. 

At the trial, plaintiff moved to strike defendant’s plea of 
set-off, on the ground, that the demands were not mutual; 
the due bill sued on and the account set-off, not being des 
and owing to and by the same parties in the same right. 
The Court overruled the motion and plaintiff excepted. 

Plaintiff tendered and read in evidence the due bill, and 
closed. 


Defendant proved the account pleaded as a set-off, by 
proving the hand-writing of Jack, the plaintiff, signed to the 
written admission or acknowledgment at the foot of the ac- 
count, that it was correct and just. 

It appearing that Jack, the plaintiff, was a minor, coun- 
sel for plaintiff, moved to amend the declaration, by insert- 
ing the name of —as prochein ami. The Court re- 
fused to allow said amendment, and plaintiff excepted. 

The Court then, on the motion of counsel for defendant, 
dismissed the action, on the ground that being an infant, 
plaintiff could not maintain the suit. And counsel for plain- 
tiff excepted. 





A. W. Hammonp & Son, for plaintiff in error. 


Wuiraxer & GaskILL, contra. 


By the Court.—Lumprxin J. delivering the opinion. 


[1.] We hold the Court was right in overruling plaintiff's 
motion, to strike out defendants plea of set-off. And the 
case of Gerry vs. Perryman, (6 Ga. Rep. 119,) is con- 
clusive upon this point. 

[2.] The writ should not have been dismissed, but amend- 
ed thus: ‘‘ Francis M. Jack by his prochein ami or guardian, 
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ad litem, A. B. for the use of Jesse M. Butt, against James 
C. Davis.” 

Infants should sue and be sued, in their own name, by 
guardian or next friend. And if an infant defendant will 
not appoint a guardian, the Court will do it for him. 





Sotomon Ope tt, plaintiff in error, vs. Isaac T. HarrsFrexp, 
defendant in error. 


A creditor is not bound by the discharge of his debtor, under the honest 
debtor’s Act, unless it appears iz the “entry” on the minutes of the Courts, 
that such creditor received notice of the debtor’s intention to apply for the 
benefit of the act. 


Information, in Henry Superior Court. Nonsuit by Judge 
Cazaniss, April, 1859. 


This was an information or plaint, by Solomon Odell, 
against Isaac J. Hartsfield, to recover the sum of $500, un- 
der the second section of the insolvent debtor’s Act of 1801, 
(Cobb’s Dig. p. 380-1,) which provides that no debtor “so 
discharged as aforesaid, shall be arrested or held to bail in 
mesne process, for or on account of any debt or contract en- 
tered into prior to his discharge as aforesaid; and any credi- 
tor so notified as aforesaid, who shall cause the person of any 
debtor so discharged as aforesaid, to be arrested, knowing of 
such discharge, shall forfeit and pay the sum of five hun- 
dred dollars, to be recovered by bill, plaint, or information, 
in any Court having cognizance thereof, one-half to the use 
of the other creditors of said debtor, and the other moiety to 











222 SUPREME COURT OF GEORGIA. 


Odell vs. Hartsfield. 











the sole use of said debtor, of which his creditors shall have 
no part or benefit; &c.” 

The plaintiff submitted his proof, showing that he had 
been arrested by virtue of a capias ad satisfaciendum in 
1853, and under proceedings had for that purpose, that he 
had taken the benefit of the honest debtor’s Act; and proved 
by one or more witnesses, that he had notified defendant of 
his intended application, but no such notice could be found 
of file or record in the proper office, nor was defendant’s 
name mentioned in the order of discharge, as one of the 
creditors who had been notified, although the names of ma- 
ny were therein contained, as having been served with such 
notice. 

Plaintiff further proved, that defendant had sued out bail 
process against him on debts existing at the time of his dis- 
charge, as aforesaid, upon which he had been arrested and 
detained in custody, until he gave bail. 

Plaintiff closed, and counsel for defendant moved fora 
nonsuit on the ground, that plaintiff had failed to prove no- 
tice, the order of discharge not containing the name of de- 
fendant as one of the creditors, who had been notified. 

The Court sustained the motion, and granted the nonsuit, 
on the ground talren in the motion, and because no such no- 
tice had been filed in office as required by the statute. Hold- 
ing, that toexempt plaintiff from liability to arrest by defend- 
ant, either the order of Court discharging him should have 
contained and recited the fact of defendant's notification, or 
the notice should have been filed in the Clerk’s office, and 
entry thereof made on the minutes of the Court. 

To which decision counsel for plaintiff excepted and as- 
signed the same as error. 


Crark & Lamar, for plaintiff in error. 


L. T. Doyat; and Gro. M. Notan, contra. 
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By the Court.—Bennine J. delivering the opinion. 


Was the nonsuit right ? 

Is a creditor bound by the discharge of his debtor under 
the honest debtor’s Act, unless it appears on the minutes of 
the Court, that he had due notice of the debtor’s intention 
to apply for the benefit of the Act? If he is not bound, the 
nonsuit, it is clear, was right. 

The question depends on the meaning of the following 
words in the fourth section of the honest debtor’s Act: “Up- 
on the appearance of such debtor or debtors, at the Court to 
which he is bound to appear, it shall be lawful for him, her, 
or them, either in person, or by attorney, to move the Court 
to be admitted, to take the oath prescribed for the relief of 
insolvent debtors, or to swear to the schedule previously filed 
with the Clerk of said Court, agreeably to the provisions of 
this Act, hereinafter contained; and it shall be the duty of 
said Court, upon such debtor or debtors making it appear to 
them, that at least ten days notice has been given in writing, 
to his, her, or their creditors, of the intention to avail him, 
her, or themselves, of the benefit of this Act, to administer 
the oath prescribed for the benefit of insolvent debtors, or to 
swear him, her, or them, to the schedule as aforesaid, as the 
case may be, and to direct the Clerk to make an entry of the 
same upon his minutes, which shall exempt the body of such 
debtor or debtors, from imprisonment for debt, in all cases 
where notice may have been given to the creditors, which 
notice shall be filed with the Clerk of said Court.” (Codbb’s 
Dig. 387.) To make an entry of the “same”—what does 
same stand for here? We think it stands for—represents— 
the ¢wo things previously mentioned—not only, the admin- 
istering of the oath by the Court, but also, the making of it 
appear to the Court, that ten days notice has been given to 
the creditors. 

If we are right in this, the “entry” which the word “ same” 
requires to be made, is an entry to this effect—* A. B. this 
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day came, and made it appear to the Court, that at least ten 
days notice, in writing, had been given to C. D. E. F.—his 
creditors, of his intention to avail himself of the benefit of 
the Act for the relief of honest debrors, and, thereupon, the 
Court administered to him the oath prescribed for the benefit 
of insolvent debtors, (or, swore him to his schedule, as the 
case may be.) In an entry to this effect, the names of the 
creditors appear. This is the sort of entry which, we think, 
is called for, by the word, “same.” 

What is to be the operation of the entry? It is to be, to 
“exempt the body” of the debtor, “from imprisonment for 
debt, in ali cases where notice may have been given to the 
ereditors.”” What cases are these—any others than those 
mentioned in the entry? We think not. The law, in the 
view which we have taken of it, requires, that the entry 
shall contain all the cases in which, it was proved, that no- 
tice had been given. It is to be presumed, therefore, that the 
entry does contain all of those cases. And the entry is mat- 
ter of record—is, indeed, we may say, a judgment. There- 
fore, to allow the debtor to show, by parol evidence, that 
there were other cases than those mentioned in the eutry in 
which cases, it was proved, that notice had been given, would 
be to allow him, to attack collaterally, a record—a judgment. 

We think, then, that the operation, the entry is to have, is, 
to exempt the debtor, from arrest, by the creditors mention- 
ed in the entry, but not to exempt him from arrest, by other 
creditors. 

Our conclusion, then is, that the creditors who are men- 
tioned in this entry, are the only creditors bound by it—at 
least, that this is so, until the entry, if erroneous, and amend- 
able, shall have been amended in the regular way. 

And with this conclusion, corresponds what was sugges- 
ted in Coleman § Starr vs. Dickerson, (10 Ga. R. 551.) 


Judgment affirmed. 














ATLANTA, AUGUST TERM, 1859. 225 


Goodwyn vs. Goodwyn. 








Nancy Goopwyy, plaintiff in error, vs. Naroteon B Goop- 
wyn, defendant in error. 


A verdict is not unsupported by the evidence, where the evidence against the 
verdict is conflicting in itself, and where there is evidence in favor of it, con- 
sisting ofthe sayings of the person against whom it is rendered. 


Trover, in Coweta Superior Court. Tried before Judge 
Rice, March Term, 189. 


This was an action of trover, by Napoleon B, Goodwyn 
against Nancy Goodwyn, to recover certain slaves, alleged to 
be in her possession belonging to plaintiff, who was her son 

At the trial, the plaintiff offered in evidence the following 
testimony, to-wit: 

William Baily, who proved the number and value of the 
negroes in controversy, and that defendant had been in pos- 
session of them ever since he knew them. 

William Beadles testified, that he knew Winey; she was 
about forty years old; not much acquainted with her; in 
1846, in the latter part of the year, or in the first part of the 
year 1847, defendant was at the house of witness, and got 
into conversation about her daughter who was going to be 
matried. I saidto her, I suppose a certain lady has given 
Napoleon his walking papers; when defendant said, they 
need not do it, nor any other lady, for Napoleon had as much 
property as her father was able to give her; that Napoleon 
had some four or five negroes, and went on to mention Wi- 
ney, Harriet and Caroline, and said that his grand-mother had 
willed them to him in Virginia. The negroes were in de- 
fendant’s possession the first he knew of them, and were in 
her possession at the time of the conversation; witness has 
seen said negroes at her house, and at hisown house, Wit- 
ness knew only three of the negroes at the time alluded to, 
viz: Winey, Caroline and Harriet. Defendant said one got 
burnt and died in Virginia, that belonged to plaintiff; defend- 
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ant said that the negroes belonged to plaintiff; that his grand- 
mother had willed them to him, and that the will was pro- 
ven and recorded. 

Thomas G. King testified as follows: That he was at de- 
fendant’s in 1845 or 1846, thinks it was in 1845, in October; 
was building a screw for defendant; conversed with defend- 
ant about a couple of yellow: girls rena in her possession , 
does not know their names. Spoke with defendant about 
Mrs. Simms, her daughter, who was sick; witness asked her 
why she did not send one of the yellow girls to wait on her 
daughter, Mrs.Simms; she replied they belonged to her son 
up the country, and that he was coming after them that fall. 
The yellow girls were nearly grown and very likely. Saw 
another negro woman about thirty or thirty-five years old, 
Mr. Simms had a cook and a little girl that stayed at the 
house, and another woman and some fellows who worked 
in his plantation. 

James H. Graham testified as ne viz: That King built 
a screw for William: Beadles in 1845, and witness has always 
thought he built defendant’s screw the same year; thinks he 
went from Beadles’s to defendant's ; thinks Beadles’s screw 
was built in August or September; cotton was open; hands 
were picking cotton; thinks King stayed at Beadles’s ten 
days or two weeks, perhaps more. 

Plaintiff next introduced a copy of the will of A/rs. Eliza- 
beth Goodwyn, the grand-mother of plaintiff, by which will 
the said Elizabeth Goodwyn bequeathed to him Winey and 
her children, subject to a trust deed on the children, under 
and by virtue of which said will, plaintiff claimed title to the 
property in dispute; which will bears date on the first day of 
October, 1830. 

Plaintiff next introduced the testimony of John PR. Cross 
taken by commission, which wasas follows: Witness knows 
the parties; knows Winey, Caroline, Harriet, Juliaand Ned 
does not know Martha and Antony; first knew them in Vir- 
ginia at the house of Mrs. Nancy Goodwyn, in 1842,and has 
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known them from then until now, 1854, They were in Nan- 
cy Goodwyn’s possession when he first saw them. Witness 
says that Nancy Goodwyn always said, until suit was com- 
menced, that said negroes were the negroes of Napoleon B. 
Goodwyn. Witness has heard Nancy Goodwyn say, both in 
Virginia and Georgia, that said negroes were Napoleon’s, and 
he heard her say this in 1842, 1843 and 1845. Saidslaves 
were in defendant’s possession at those times; he has lived 
in defendant’s family ; it wasin 1842 and 1843, Defendant 
lived in Virginia, Brunswick county, and moved to Georgia 
in 1843. Thomas D. Goodwyn, Napoleon B. Goodwyn, 
Braddock Goodwyn, James Goodwyn, Henry Goodwyn, Lou- 
isa Goodwyn, Ann Eliza Goodwyn, Sarah Goodwyn, John 
D. Perkins, and witness, came with her to Georgia. There 
came with her also, fifteen or sixteen negroes that witness 
knew, to-wit: Bristol, Bill, King, Hamlin, Stephen, Rose, Ma- 
ry Jane, Anny, Phebe, Charlotte, Winey, Caroline, Harriet, 
Ned and Julia. Witness was present when a proposition 
was made to buy Caroline, on the road from Virginia to 
Georgia, some where in North Carolina. Said proposition 
was made to Mr. Thomas D. Goodwyn, and he, in his moth- 
er’s presence, (Mrs. Nancy Goodwyn.) referred the man wish- 
ing to purchase, to Napoleon B. Goodwyn, telling him that 
the negroes belonged to Napoleon. The purchaser then 
applied to Napoleon, and he told him that money could not 
buy her. Nancy Goodwyn, at the above mentioned place, 
made no reply, nor did she say any thing.” Witness did not 
know the man who made the proposition referred to. Wit- 
ness resided from 1839 to 1843 in Virginia. Witness always 
understood, and heard the defendant and family say, that 
the before specified negroes were Napoleon’s; never heard 
defendant dispute his title to said negroes, while in her fam- 
ily, nor any other one of the family. 

To cross interrogatories witness answers: He knew all the 
negroes except Martha, Antony and Joe; knew them in Vir- 
ginia and Georgia; has known them ever since 1842; they 
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were in Nancy Goodwyn’s possession when he first knew 
them, and in her possession when he last knew them. De. 
fendant said that the slaves were Napoleon’sat various times; 
does not recollect the days when he heard defendant say that 
the slaves were Napoleon’s, but it was in the years 1842, 
1843 and 1844. Has lived in the defendant’s family; she 
did not control said negroes as she thought proper, but as 
Napoleon’s negroes only. Does not know that plaintiff ac- 
quiesced, but he knew that she exercised control as above 
stated. Does not recollect that he ever heard plaintiff speak 
of hiring ont said negroes and defendant objecting ; never 
stated in his evidence in a former trial, that the last time he 
heard defendant say the negroes. belonged to Napoleon B, 
Goodwyn, was in 1843. He never made use of any such 
expression at John W. Powell’s nor at any other place. 
Plaintiff uext introduced the testimony of Joseph B. Camp, 
taken by commission, which was as follows: That he did 
sign the annexed instrument as a witness, and saw a copy 
of the same served upon defendant by plaintiff, on the eve- 
ning of the 13th day of August, 1849, at defendant’s own 
house in Coweta county, Georgia, and defendant refused to 
give them up, saying that they were not plaintiff’s negroes, 
Plaintiff demanded the negroes of defendant at her own house 
in Coweta county, Georgia, and she refused to give them up, 
Witness further states that plaintiff charged defendant with 
having told him heretofore, that they were his negroes, say- 
ingto her at the same time: “Ma, do you not know you 
told me last fall they were my negroes? did you not tell me 


so?” To which defendant said nothing—placing, at the 


same time, her hands over her face, as if at a great loss to 
know what to say—when Thomas and Braddock Goodwyn 
spoke simultaneously, in a loud and angry manner, saying 
and repeating often; “No, she never; they are not your ne- 
groes; you shall never have them.” And this produced quite 
an excitement, and at one time witness thought the parties 
would come to blows, but they did not. 
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Then follows a copy of the instrument attached to the in- 
terrogatories exhibited to said Camp, containing a demand 
for the negroes. 

Plaintiff next introduced Jack C. Lumpkin, who testified 
as follows: That he knew Ned; worth twelve hundred dol- 
lars; abouttwenty years old, and worth for hire the last ten 
years, on an average of seventy-five dollars per annum. Wit- 
ness saw Ned in Napoleon's possession; plaintiff got Ned 
from his mother; thinks he remained in plaintiff’s posses- 
sion about one year in Newnan, about his grocery; does not 
know where Ned went to when he left plaintiff’s possession; 
has never seen Ned since. 

Plaintiff next introduced the testimony of Elizabeth H. 
Edmondson, taken by commission, She says she knew the 
parties; she was acquainted with the slaves Winey and Car- 
oline, and a girl by the name of Harriet, who she understood 
was the child of Winey, and that she did not recollect to have 
seen any other children of Winey and Harriet. She says 
she heard Nancy Goodwyn say, that there were five negroes 
left to Napoleon by his grand-mother; these five negroes 
were Winey and her children. She is not positive, but thinks 
its was five negroes stated at the time by Nancy Goodwyn, 
as being the number, including Winey and her children. 
Ske states that it was about the first of September, in the year 
1843, at the house of Mrs. Nancy Goodwyn, in the county 
of Coweta, when the conversation was had. She states that 
the said negroes were then at the house of Mrs. Nancy Good- 
wyn, and she presumed they were in her possession at the 
time ; that she heard Mrs. Nancy Goodwyn say several times 
previous to the first of September, 1843, that said hegroes 
Winey and her children, were Napoleon B. Goodwyn’s ne- 
groes, She states that she knew Caroline and Harriet; that 
they are mulatto girls; Caroline rather tall and Harriet of 
medium size; that she had seen’ Winey; that she is of dark 
complexion; that she does not recollect her size. The other 
children she knows nothing of. ‘That the conversation was 





———— 


Se 








| 
| 
j 
| 
| 


| 


a ee ee ae aaa ana 





230 SUPREME COURT OF GEORGIA. 


Goodwyn vs. Goodwy n. 











had with Mrs. Nancy Goodwyn in the month of September, 
1843, at one time, and that she had heard her make about 
the same statement several times previous to the first of 
September, 1843, at the house of defendant; that no person 
was present besides witness at the time and place of conver- 
sation. That Napoleon B. Goodwyn had said that he would 
give all that he was worth or ever expected to be worth, for 
a certain gentleman to leave his wife, and then stated to wit- 
ness the conversation referred to. 

Plaintiff next introduced the testimony of William Mitch 
ell, taken by commission. He says he knows the parties; 
that he resided on defendant’s plantation, and overseed the 
slaves mentioned in the interrogatories, which were born in 
Virginia; that he has never heard defendant say any thing 
in relation to the ownership of said slaves; witness heard her 
say, in 1840, when the plaintiff proposed to hire out one of 
the slaves, thatshe could give as much for her as Mr. Foster, 
who proposed to hire her. The slaves were in possession of 
defendant; plaintiff lived with defendant till they moved to 
Georgia; plaintiff lived with his father until his death; he 
died in Brunswick county, Virginia, the place from whence 
his widow moved to Georgia. Don’t know when the plain- 
tiff’s grand-mother, Elizabeth Goodwyn, died, or who died 
first. That he had loaned defendant money. 

Plaintiff then introduced the testimony of John D. Per- 
kins, taken by commission, which was as follows: Witness 
knew six of the negroes; knew them last in the possessioa 
of defendant in the State of Georgia; he never heard defend- 
ant say any thing about the ownership of said negroes; he 
resided with defendant while in Georgia as a visitor; left 
15th November, 1845; knew nothing about the way in which 
the negroes came into the possession of defendant; plaintiff 
lived with his father until his death, and then resided with 
the defendaut until she removed to Georgia; plaintiff lived 
with defendant about ten or twelve months after she removed 
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to Georgia; witness returned to Virginia on the defendant’s 
business. 

Plaintiff next introduced the testimony of William H- 
Goodwyn and Stephen P. Pool, taken by commission: Wil- 
liam H. Goodwyn knew Winey as the slave of Burwell Good- 
wyn; knew she had children; does not recollect their num- 
ber or sex; recollects nothing about the sale of said slaves. 

Stephen P. Pool knows Winey and two of her children, 
Caroline and Harriet; Winey had other children, but he does 
not recollect their number or names. They were the 
property of Burwell Goodwin. Mrs, Elizabeth Goodwyn 
purchased Winey and all her children, except one, a boy, 
who was bought by Nathaniel Pegram, of Dinwooddie coun- 
ty, Virginia. Both witnesses say they are acquainted with 
all the parties named. William H. Goodwyn has read or 
heard. read the original will alluded to, but it has been so 
long ago, that he does not recollect the contents of said will. 
He saw the original executed, and signed it as a witness; the 
original will was either written by Burwell Goodwyn, or Jo- 
seph Goodwyn, the executor, he does not recollect which— 
both being present when it was written. Both witnesses say 
they do not know where Napoleon B. Goodwyn lived during 
the whole time prior to the removal of his mother to Geor- 
gia; they think he resided a partof his time with his mother 
probably a greater part of his time with his mother; they 
think he was residing with his father at the time the will was 
executed, and in fact up to his father’s death. Witnesses do 
not know the plaintiff’s age at the time referred to. Stephen 
P. Pool knew he was living with his father at the time of the 
sale referred to. He never heard Burwellor Nancy Goodwyn 
say anything about the ownership of the slaves, Witnesses 
knew the late Col. Joseph Goodwyn died in June, 1838. He 
acted asexecutor of the will referred to. They believe the slaves 
were all the time in the possession of Burwell Goodwyn and 
his widow, up to the time of her removal to Georgia. They 
do not know whether or not it was with the assent of Col. 
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Goodwyn that the slaves remained in the possession of Bur- 
well Goodwyn to the time referred to, nor do they know any 
thing about his consenting to any legacy. . 

Answers to Cross-Interrogatories: Stephen P. Pool said, 
he knew nothing to prove it asham sale; was present at the 
sale and knew it was nota sham sale. It has beena long 
time since the sale; that he cannot now recollect whether 
he saw any money paid by purchasers or not. He never 
heard Burwell Goodwyn, Mrs. Nancy Goodwyn, or any of 
the parties, except Mrs. Elizabeth Goodwyn, in the matter 
specially mentioned, say anything about said slaves after the 
sale. Both witnesses say, as far as they know, possession 
was never interrupted by the executor. They do not recol- 
lect that they ever heard him say any thing on the subject. 

Plaintiff next introduced the testimony of bram T- 
Wells and Exavia Foster, taken by commission, which was 
as follows: Abram V. Wells knows all the parties, and was 
well acquainted with Burwell Goodwyn, the person referred 
to in said interrogatories. He knew the woman Winey, re- 
ferred to, knew she had children, had seen them often, but 
did not know them by name. Remembers having heard the 
said Burwell Goodwyn and Nancy Goodwyn, all since the 
year 1830, say that the slaves referred to, had been purchas- 
ed by Mrs. Betsy Goodwyn, and by her given to Napoleon 
B. Goodwyn. Witness Wells further states, that he heard 
each of them boast how well Napoleon would be off. He 
does not remember having heard Burwell Goodwyn speak 
of his right of possession. He heard Mrs. Nancy Goodwyn 
say, since the death of her husband, that the said slaves be- 
Jonged to Napoleon, but he does not recollect the time when 
he last heard her say so, but is satisfied it was since the 
death of her husband. Witness further states that after said 
sale above mentioned, Burwell Goodwyn was considered in- 
solvent; that he knew he was largely indebted, and if he 
had claimed the property, his creditors would have levied 
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on it; that he did some business for the said Goodwyn, and 
knew that such was the fact. 

Answers to Cross-Interrozatories: Witness knows that 
Winey was the name of the woman formerly owned by Bur- 
well Goodwyn; that he never heard Burwell Goodwyn say 
he held them under his mother for the benefit of his chil- 
dren; but that he heard Burwell Goodwyn say the said ne- 
groes belonged to Napoleon. That he cannot recollect when 
he last heard Burwell Goodwyn speak of it; but he heard 
him speak of it since the said sale; that he never heard Mrs. 
Goodwyn say that said negroes were paid for by her hus- 
band’s money, or that they belofiged to her children, but that 
she always said that said negroes belonged to Napoleon; that 
he cannot recollect the last time that he heard Mrs. Good- 
wyn speak of the matter; that she (Mrs. Goodwyn) was in 
the habit of visiting his house, and that he there heard her 
often speak of the said negroes. 

Exavia Foster, answers as follows: He knows the parties 
in said cause, and was intimate in the family, but that he 
did not know Burwell Goodwyn; he died before he moved 
to Brunswick ; he knew the woman Winey and her children, 
Caroline and Harriet; that she might have had other chil- 
dren; that he did not recollect them; that he never saw Bur- 
well Goodwyn ; that he heard Mrs. Nancy Goodwyn frequent- 
ly say since her husband’s death, that the said Winey and 
her children belonged to Napoleon, that they were purchased 
by his grand-mother and given to him. He cannot say the 
exact time when he last heard her speak of the matter, but 
that he is satisfied he heard her say as much a short time 
before she left Virginia. That he did at one time make ap- 
plication to Napoleon to hire Caroline, but that he is not dis- 
tinct in his recollection as to the circumstances; he thinks 
he first applied to Napoleon, and he referred him to his (Na- 
poleon’s) mother, and when he consulted her, she told him 
to see Napoleon, saying the negroes belonged to Napoleon. 
The conversation took place at Mrs, Goodwyn’s, He could 
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not recollect the precise time, nor could he say whether Na- 
poleon was present when he spoke to his mother. 

“lnswers to Cross-Interrogatories: That he does not 
know they are the same negroes, but that Winey, Caroline 
and Harriet were the names of three negroes in Mrs. Good- 
wyn’s possession, claimed by Napoleon ; he repeats, he nev- 
er saw Burwell Goodwyn, he never heard Mrs. Goodwyn say 
the negroes were purchased with her husband’s money, but 
she always said the negroes were Napoleon’s; that he could 
not say the last time he heard Mrs. Goodwyn speak of said 
negroes, that he heard her speak of them repeatedly in her 
own house and in presence of all the family. That Mrs, 
Goodwyn visited his, witness’s house, very often, and that 
he has head her there say the negroes belonged to Napoleon. 
The witness cannot recollect who was present when he spoke 
to Mrs. Goodwyn about hiring the girl Caroline, or whether 
any one; that the conversation occurred at Mrs. Goodwyn’s 
house. 

Plaintiff next introduced the testimony of Wm. H. Good- 
ewyn and Stephen P. Pool,taken by commission. Pool an- 
swers, 1 never have examined the original will of Elizabeth 
Goodwyn, deceased; I am acquainted with the hand writing 
of Burwell Goodwyn, deceased; I have seen him write di- 
vers times; I have seen writing that he acknowledged to be 
his; I have not examined the will as before stated ; I never 
heard Burwell Goodwyn say he wrote the will; I know the 
negroes Winey and Caroline, and they were bought by Eliza- 
beth Goodwyn; I do not know who carried them to Georgia ; 
I do not know who took them away from Virginia; they 
were in the possession of Nancy Goodwyn after the death 
of Burwell Goodwyn; I never heard Burwell Goodwyn nor 
his wife say anything in regard to the ownership of said 
slaves, Winey and Caroline. 

Answers to Cross-Interrogatories: Pool answers, I was 
not present at the writing of the will, and know nothing of 
any conversation that took place; I do not know for what 
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purpose they were willed to said Napoleon, I know nothing 
of an agreement to shield them from said Burwell Goodwyn’s 
debts ; I never did hear said Elizabeth say or Burwell Good~- 
wyn, in her presence, uncontradicted by her, that such an 
arrangement was made; I know nothing about the deed of 
trust, its place of deposite or what has become of it, for 
whose benefit, or that there ever was one made; I know but 
little of Winey and children; after I had them sold, never 
saw them but once afterwards. Wm. H. Goodwyn answers, 
that he never examined the original will of Elizabeth Good- 
wyn though he witnessed it; he is not acquainted with the 
hand writing of Burwell Goodwyn; has seen him write, saw 
him write the last will of Elizabeth Goodwyn, to which he 
was a witness; never heard Burwell Goodwyn make any 
allusion to the will of Elizabeth Goodwyn ;, knows the slave 
Winey alluded to; does not know who carried her to Geor- 
gia; does not know whose possession they were in, in Vir- 
ginia after the death of Burwell Goodwyn. : 
Answers to Cross-Interrogatories: Witness was present 
when Elizabeth Goodwyn made her will; he was quite young 
at the time; does not recollect the conversation that passed 
between Burwell Goodwyn and Elizabeth Goodwyn on the 
occasion, and did not know, at the time, any of its contents; 
he does not know for what purpose or why Winey and her 
children were willed to Napoleon B. Goodwyn; has never 
heard, as well as his memory serves him, Elizabeth Good- 
wyn say any thing in respect to the matter; he knows noth- 
ing in relation to the deed of trust or what has become of it; 
he does not know that the said deed of trust was made for 
Burwell Goodwyn and his children’s benefit; he does not 
positively know the said negroes remained in Burwell Good- 
wyn’s possession alter said Sheriff sale, but thinks they did; 
does not know how long said negroes were in possession of 
Burwell Goodwyn, if at all; is not positive but thinks said 
slaves, Winey and her children, were in the possession of 
Burwell Goodwyn at the time Elizabeth Goodwyn made her 
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will; does not know positively that said slaves remained in 
said Burwell Goodwyn’s possession up to the time of Lis 
death, but supposes that they did; he never heard defend- 
ant claim said negroes; cannot answer anything of his own 
knowledge in reference to the possession of said negroes by 
Burwell Goodwyn or Nancy Goodwyn after the Sheriff 
sale; has never heard Elizabeth Goodwyn say anything in 
reference to Winey and her children being given to said 
Napoleon for the purpose of securing them from debts of 
said Burwell Goodwyn; never heard Elizabeth Goodwyn 
mention a trust deed or anything relating to it; recollects 
nothing of the deed of trust; never heard Elizabeth Good- 
wyn say she bought Winey and her children at Sheriff sale 
and paid for them with Burwell Goodwyn’s money. 
Plaintiff next introduced the testimony of Nathaniel J. 
Pegram, taken by commission; witness answers as follows : 
I knew Napoleon B. Goodwyn when a little boy, also his 
mother, Mrs. Burwell Goodwyn, but do not recollect her giv- 
en name; he is the grandson of Mrs. Elizabeth Goodwyn, 
was present at the sale referred to; a number of negroes were 
sold, among them, if I remember rightly, a negro woman 
named Winey and her children; how many cannot state ; 
the prices the negroes sold for do not recollect; I bought one 
of the negroes, a very small boy, named John; if I had any 
other connection with the sale, do not recollect it; cannot 
state that Elizabeth Goodwyn did, in person or through an 
agent, pay for the negroes bought at the sale; he answers, 
my answer to this question is embodied in my answer to the 
third question ; he answers, I cannot state that the property 
was sold by the Sheriff, but such is my recollection; cannot 
state who the Sheriff of Brunswick county was at the time 
the sale took place in Brunswick county, Virginia; cannot 
state that Mrs. Elizabeth Goodwyn was at the sale; he saw 
Skepeth M. Oliver there at the sale; does not know that he 
bid for or bought any of the negroes; Oliver resided in Din- 
wooddie county, Virginia; witness and Burwell Goodwyn 
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were not, at the time of the sale, nor previously, on terms of - 
intimacy. 


The plaintiff having closed his case, the defendant offered 
in evidence the following testimony, to-wit: 

A copy, duly certified under the act of Congress, of the 
record of a judgment and an execution issued thereon, ob- 
tained on the 6th day of April, 1829, in the Superior Court 
of law, for the county of Dinwooddie, State of Virginia, in 
favor of Etheriel Crowder, assignee of Stephen P. Pool, 
against Burwell Goodwyn and Stephen P. Pool, which execu- 
tion showed a seizure and sale of Winey and Caroline, two 
of the negroes in dispute, and the ones from which all the 
rest of the negroes in dispute descended, by Wm. M. Gill, 
Deputy Sheriff of Brunswick county, State of Virginia, and 
the purchase of said negroes, Winey and Caroline, at said 
sale, by Skepeth M. Oliver, at the price of three hundred dol- 
lars. 

William M. Giill’s Interrogatories: Knows the parties, . 
John Tucker was Sheriff of Brunswick county, Virginia, in 
the years 1828 and 1829, and to March 1830, the deputies of 
said Tucker, during said period, were Charles Trumbull, 
Wm. J. Buford, Thos. M. Buford, Edward B. Tucker and 
witness, Witness further states, that he knew of the sale of 
Winey and her child Caroline, sold as the property of Bur- 
well Goodwyn in the year 1829. Witness levied the execu- 
tion and made return and sale, to the best of his recollection; 
said sale was made under a writ of fieri facias from the 
Clerk’s office of the Superior Court of law, for the county of 
Dinwooddie, State of Virginia, in the case of Etheriel Crow- 
der, assignee of Stephen P. Pool vs. Burwell Goodwyn and 
Stephen P. Pool; said sale took place in the county of Bruns- 
wick, Virginia, on the 6th day of June, 1829, at the residence 
of Burwell Goodwyn, and at his request; to the best of his 
recollection and belief, the negro woman and her child, were 
purchased by Skepeth M. Oliver; the negroes were present 
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at the sale, and I do not recollect that I made any formal 
delivery of them; said execution was fully satisfied, and 
there was no complaint from any of the parties. 

To the Cross-Interrogatories, he answers: That Skepeth 
M. Oliver was the highest bidder and the negroes, Winey 
and her child Caroline, were knocked off to him; he, the 
said Oliver, satisfied the execution; whether he paid his own 
money or that of another person, I do not know; as witness 
before stated, his return on said execution shows that it was 
satisfied by Oliver and witness; knew no other person in 
said transaction; said negroes were in the possession of Bur- 
well Goodwyn at the time of Jevying the execution, and in 
witness’s possession until they were sold at the time and 
place before stated, and he has no recollection about any 
reasons being given about delivery of possession; the sale 
was conducted as Sherifl’s sales usually are, and when the 
purchase money was paid. Witness further states, that a 
true copy of the execution, in the case of Etheriel Crowder, 
{identical with that contained in the record, with the entries 
thereon introduced in evidence by defendant,) assignee of 
Stephen P. Pool vs. Burwell Goodwyn and 8S. P. Pool, which 
witness states is a part of his deposition, is a true and per- 
fect copy, and that the entries are true and perfect. 

Defendant next introduced the testimony of Skepeth M. 
Oliver, taken by commission, Witriess answered, that he 
was well acquainted with Col. Burwell Goodwyn and his 
wife, Nancy Goodwin, and the family; that he purchased 
two negroes, viz: Winey and Caroline, at Sheriff’s sale, on 
the plantation of said Burwell Goodwyn, in Brunswick 
county, Virginia; said sale was conducted by Sheriff Gill 
in May, 1829, as well as witness recollects; he, witness, 
purchased said negroes for said Burwell Goodwyn, at his 
request, and he paid the purchase money to the Sheriff; 
witness bid off the negroes, Winey and Caroline, and did 
not take any bill of sale for them, nor did he deed them, 
or in any way convey them to any person but Col. Burwell 
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Goodwyn; settled with the Sheriff for them and took pos- 
session of them, Witness states further, that his father was 
unwell and sent him up to buy the negroes in for said Bar- 
~ well Goodwyn. 

Answers to Cross-Interrogatories: Witness means by 
purchase, that he bought the negroes, Winey and Caroline, 
in for the said Burwell Goodwyn, at his request; that he paid 
no money for them; but Col. Burwell Goodwyn paid for 
them the sum of three hundred dollars; he was at that time 
in possession of sundry property. Witness further states, 
that his father was unwell and sent him, and that he bought 
in said negroes, Winey and Caroline, for said Burwell Good- 
wyn, at his request, and he saw him pay the money; wit- 
ness never deeded or gave any bill of sale for said negroes, 
from the fact that he purchased them at the request of Bur- 
well Goodwyn, and he paid the purchase money and took 
the negroes into possession. The reason that he, witness, 
did not make any bill of sale or deed to the property, was, 
that he bought them at the request of Burwell Goodwyn, 
and for him the said property was levied on to satisfy an 
execution in favor of E. Crowder, assignee of Stephen P. 
Pool, who was present at the sale, 

Thomas D. Goodwin, examined as witness for defendant; 
witness states as follows: That he was the son of the defen- 
dant, was born in 1813; was three years older than plaintiff; 
knew Winey and Caroline; Winey nursed him, and was 
always in possession of Burwell Goodwyn, his father; from 
his first recollection till his said father’s death; was present 
at said Sheriff’s sale; Winey and Caroline were sold at said 
Sherifl’s sale by Wim, M. Gill, deputy Sheriff, on the planta- 
tion of Burwell Goodwyn, in Brunswick county, Virginia; 
‘said sale was public; Skepeth M. Oliver was present and 
bid off said negroes at said Sherifl’s sale. Burwell Goodwyn 
sent for Oliver. Negroes went back into Burwell Good- 
wyn’s possession, and remained in his possession till he died 
on February 14th, 1835; were never in the possession of 
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Mrs. Elizabeth Goodwyn since witness’s recollection. Said 
Sheriffs sale took place in 1829; never knew of the said 
negroes being sold at other Sherifi’s sale; the negroes, after 
Burwell Goodwyn’s death, went into defendant’s possession, 
and have remained in her possession ever since. Defendant 
moved from Virginia to Georgia in 1843, and brought 
negroesalong. Soon after Burwell Goodwyn’s death plaintiff 
claimed the negroes. Defendant denied his right to said 
negroes. Plaintiff procur.d a copy of grand-mother’s will, 
and claimed the negroes under said will. Defendant ob- 
served to plaintiff that his father’s money paid for said 
negroes, and plaintiff did not deny it; also, told plaintiff 
that the negroes belonged as much to other children as to 
him; that in 1843, in Georgia, plaintiff proposed to hire the 
negroes to defendant for $200 00, then on her refusal to hire 
them, offered to take $50 00, and finally offered to take five 
dollars, when defendant told him she would not hire her own 
negroes; that when plaintiff came back from Tennessee, in 
1847, plaintiff and Braddock Goodwyn spoke, in presence of 
defendant and family and witness, of renting land and farm- 
ing together. Plaintiff was asked where he was going to 
get negroes to work his land, he replied that he was going 
to take these negroes, that they were his. Defendant then 
told him that he had no negroes. These negroes were never 
in plaintiff’s possession or controlled by him. Witness 
stated to Davis Owen, in 1845, when he wished to buy one 
of said negroes, that his mother could not sell the negro, as 
she was claimed by plaintiff; he did not tell said Owen that 
said negro belonged to plaintiff, who was then up the 
country. Mrs. Elizabeth Goodwyn died in October, 183% 
Witness’s father died in debt; no administration was tak n 
out on his estate, because of the old claims outstanding 
against him; that plaintiff lived with Burwell Goodwyn till 
his death, then with defendant till he went back to Virginia. 
Plaintiff did not return till about Christmas, 1846; went to Vir- 
ginia on his mother’s business. Witness could not state 
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whether he had sworn, on a former trial, that Elizabeth Good- 
wyn had purchased said negroes. 

John W. Powell was next sworn for defendant, and 
‘stated, that he had a conversation with plaintiff, in 1848 or 
1849, in relation to said negroes now in dispute; that in said 
conversation he, witness, charged upon the plaintiff, that he 
knew that his grand-mother willed the negroes to him to 
shelter them from his father’s debts, and for the benefit of 
his father and his family or his father and children, which 
he, plaintiff, admitted was so; that he knew nothing of a 
compromise or treaty pending before the conversation with 
plaintiff and his said admission, That he, witness, had no 
authority, from any one, to make a compromise, and knew 
of no effort to compromise; that he was a brother-in-law of 
plaintiff. The said conversation was in relation’ to the 
negroes in dispute. Plaintiff offered to sell witness his 
grocery in Newnan, which cost one thousand dollars, and 
his interest or claim in the negroes in dispute, for $1;500. 
Witness offered to give itif he, plaintiff, could make a good 
title to the property, to which plaintiff made no reply; that 
the negroes were then worth from three to four thousand 
dollars. Witness approached plaintiff with the view of 
bringing about a compromise, and to prevent a suit. Wit- 

ness was son-in-law of defendant. That his wife was dead. 
Parties afterwards agreed to a compromise, but it was after- 
wards broken off. 

Braddock Goodwyn,sworn for defendant, says: That he 
heard plaintiff offer to hire the negroes, in dispute, to defen- 
dant in the year 1843, and that he came down as low as 
five dollars, and she refused to give it, saying to plaintiff that 
she would not hire her own negroes; and again, in 1847, 
he, witness and plaintiff, were about to go to farming to- 
gether, and that plaintiff! was asked where he was going to 
get negroes to work on said farm ; plaintiff rej.lied that he 
would take the negroes in dispute, that they were his; de- 
fendant replied that he would do no such thing; that he, 
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plaintiff, had no negroes; defendant was all the while in 
possession of said negroes, exercising acts of ownership 
over them. In 1848 or 1849, plaintiff requested defendant 
to let him have Ned to wait on him, and defendant permit- 
ted plaintiff to take Ned for this purpose; and some eight 
or ten months afterwards defendant instructed witness to 
bring Ned home again, and that he, witness, went to plair- 
tiff and got Ned and returned him to defendant; plaintiff 
was present when he took Ned for the purpose of taking 
him back to defendant, and made no objection. Witness 
also stated that plaintiff remarked that he would quit the 
caseif his lawyers would let him; they had paid out money 
for him, and would not let him quit. 

Henry C. Goodwyn, sworn for defendant, says: That in 
the year 1843, plaintiff was about leaving for the State of 
Virginia, and proposed to hire the negroes, in dispute, as low 
down as five dollars, and defendant refused, stating that they 
were her negroes; also, that in the year *51 or 752, plaintiff 
stated that he would abandon his case, but that his lawyers 
had paid out money for. him, and would not let him do it. 
Witness also proved value of property and hire, &c., and that 
defendant had been in possession of said negroes ever since 
he could remember. 

Tax-Book.—Defendant here introduced the tax-book, 
from which it appeared that plaintiff gave in no negroes. 

Here the defendaut closed. 

In rebuttal by plaintiff—Davis Owen, sworn, says that in 
1845, he informed Thomas D. Goodwyn that he would give 
eight hundred dollars in gold for negro girl Caroline, and 
that Goodwyn replied that she could not be sold, that she 
belonged to plaintiff, who was, at that time, at or near Nash- 
ville, Tennessee. 

The parties having closed, the Court charged the jury as 
follows : 

The plaintiff, in this action, deduces title to'the negroes 
in controversy from Elizabeth Goodwyn’s will, and the re- 
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covery is resisted, on the ground that the title to Winey and 
Caroline was never in the testatrix, and this is the issue to 
be determined from the evidence. If you should believe, 
from the evidence, that Elizabeth Goodwyn, at the time that 
she made her will, and at her death, had the title to the 
negroes in dispute, then she could convey that title to the 
plaintiff by her will, and the jury ought to find a verdict for 
the plaintiff’ On the other hand, if you should believe, 
from the evidence, that Mrs. Elizabeth Goodwyn, at the time 
of her death, had no title to these negroes, then she could 
convey none, and you ought to find a verdict for defendant. 
Verbal admissions should be received with great caution by 
the jury, and may be explained and avoided; when they 
are made bya party in ignorance of his rights, the law will 
not hold them binding. The mere verbal admissions or 
declarations of the defendant, that these negroes were the 
property of the plaintiff, will not,in law, invest the plaintiff 
with the title to the property, so as to enable him to recover 
in this action without other evidence of title thereto on his 
part. If Mrs, Goodwyn continued to retain the possession 
of the property and exercise the control and dominion over 
it as the owner of such property—if the negroes were the 
property of Burwell Goodwyn, at the time of his death, then 
they constituted a part of his estate after his death; and 
the declarations and admissions of defendant could not 
divest the estate of title to the negroes; it follows, of course, 
that such declarations and admissions cannot invest title in 
plaintiff. If the jury should believe, from the evidence, that 
these negroes were the property of Burwell Goodwyn before 
and at the time of Sherifl’s sale; and,if you further believe, 
from the evidence, that at the Sheriff’s sale that they were 
purchased by Elizabeth Goodwyn, and that the purchase 
money was paid by her, then the title to the property vested 
in her. On the other hand, if the jury should believe that 
said negroes were purchased, at said sale, by Burwell Good- 
wyn or some one else for him, and that his money paid for 











244 SUPREME COURT OF GEORGIA. 


ny, 





Goodwyn vs. Goodwyn. 








them, and he retained the possession of them until his death, 
then they were his property and belonged to his estate. The 
question is, if there was a sale, who paid the purchase 
money ? and, in deciding this question, you ought to give 
the most credit to those witnesses who had the best oppor- 
tunities of knowing the facts about which they testified, 
If Burwell Goodwyn wrote Elizabeth Goodwyn’s will, or 
acquiesced in its provisions, that circumstance would not 
invest her with title to the property, nor would such a result 
be produced by any verbal declaration or admission made 
by him to the effect that the property was hers. Itis also 
true, that the verbal declarations or admissions of Burwell 
Goodwyn, or of the defendant, that the property is or was 
plaintiff’s, could not invest plaintiff with the title thereto, 
After all that any of the parties may have said, the question 
should be decided according to the real truth of the case, 
and the question recurs, who paid the money at said Sheriff's 
sale? and whose money was it? When a party pays money 
the law presumes that it was his own money, but it may be 
proved by circumstances, who paid the money. 

The jury found for the plaintiff the negroes in dispute 
and the hire; whereupon, counsel for defendant moved the 
Court for a new trial, on the following grounds, to-wit: 

Ist. That the said verdict is contrary to law and the charge 
of the Court. 

2d. That the verdict is contrary to the evidence. 

3d. That the verdict is unsupported by the evidence. 

4th. That the verdict is contrary to the decided weight 
and preponderance of the evidence; which motion the Court 
overruled and passed the following order: 

Although the Court does not feel satisfied with the verdict 
in this case, yet it does not believe it is so decidedly against 
the weight of evidence, and the jury being satisfied with it, 
the Court will not disturb it, 

Whereupon the counsel for the said defendant, excepted 
to said decision overruling said motion for a new trial. 
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SAMUEL FREEMAN; and Ropert W. Simms, for plaintiff in 


error. 


BucHANAN, contra. 
By the Court—Sreruens J. delivering the opinion. 


The sole question presented to us is, whether this verdict 
is supported by the evidence, and this question is still further 
narrowed down to the single point—whose money paid for 
the negroes in controversy? If the money of Mrs, Eliza- 
beth Goodwyn paid for them, then they were her property, 
and Napoleon was entitled to recover them under her will. 
If her money did not pay for them, she had ne title, and he, 
claiming only through her, had no better, and was not en- 
titled to recover them. Upon this point the evidence is con- 
flicting, preponderating perhaps against the verdict, but not 
sufficiently so to authorize us to overrule the jury, especially 
as the presiding Judge who heard the witnesses, and saw 
the whole trial refused to disturb the verdict. The occasion 
onwhich Mrs, Elizabeth Goodwyn bought these negroes, if 
at all, wasa Sherifl’s sale in Virginia. The defendant in 
trover, Mrs. Nancy Goodwyn, introduces the testimony of 
the persons connected with that sale. The Sheriff testifies 
(and so is his return on the execution) that the negroes were 
bid off and paid for by one Oliver, while Oliver testifies that 
he bid them off, but that Burwell Goodwyn paid for them 
and tookthem. Thisis the substance of the whole case as 
made by Nancy Goodwyn. It is of importance to remark 
that it conflicts with itself But how does it stand with the 
evidence produced by Napoleon? He proved by a great 
number of witnesses, that Nancy Goodwyn had constantly 
said through a long series of years, that the negroes were his. 
She was his mother; she was the widow of Burwell, and 
had doubtless derived her knowledge of the facts from her 
husband, who knew allabout it. Her opportunities, therefore, 
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for knowing the truth were ample, better perhaps than those 
of any other living person. We think she can scarcely com- 
plain that the jury found, she had through that long series 
of years, been speaking truth, and not falsehood. 


Judgment affirmed, 





Dennis Green, Wititt1am Jack, and James M. Spappen, 
tenauts in possession, plaintiffs in error, vs. LirTLeron 
D. Grass, and Samuet Barvett, lessors, defendants in 
error. 


A deed purporting to be signed, sealed and delivered, in the presence of two 
witnesses, was admitted to record upon the affidavit of one of them that 
he saw the grantor sign, seal and deliver the deed at the time, and for the 
purposes therein mentioned; that he saw the other signthe same asa wit- 
ness, and that he signed the same as a witness, also; each in the presence of 
each other. 

Held, That the probate was sufficient. 


Ejectment, in Catoosa Superior Court. Tried before 
Judge Croox, May Term, 1859. 


This was an action of ejectment to recover lot No. 164, 
in the 28th district and third section of originally Cherokee 


county. 

Pjaintiff submitted his proofs and closed, when defendants, 
amongst other things, tendered in evidence a deed for the 
| premises in dispute, from Littleton D. Glass, the grantor, to 
William B. Mann, dated 6th February, 1838. This deed 
purported to have been executed in the State of Alabama, 
Barbour county, the residence of the grantor, Glass, and 
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“signed, sealed and delivered in the presence of these wit- 
nesses. 
Test, Levi Grass, 
Tuornton G, Kenr. 


This deed was recorded in the Clerk’s office of the Supe- 
rior Court of Walker county, 14th April, 1861, upon the fol- 
lowing affidavit made by one of the witnesses before a com- 
missioner appointed by the Governor of the State of Georgia 
to take acknowledgement of deeds in the State of Alabama, 
to-wit: 

SraTe or ALABAMA, Monreomery County. 


Before me Charles A. T. Price, commissioner of deeds, 
appointed by the Governor of the State of Georgia, to take 
acknowledgement of proof of deeds for said State of Geor- 
gia, personally appeared the within named Thornton G. 
Kent, who being sworn on oath, says he saw the within 
named grantor, Littleton D. Glass, sign, seal and deliver the 
attached and foregoing deed to the said William B, Mann, 
on the day and year, and for the uses and purposes therein 
expressed, and that he saw Levi Glass sign the same asa __ 
witness, and that this deponent signed the same as a witness ; 


also in the presence of each other. 
(Signed) THORNTON G. KENT. 


Sworn to and subscribed before me, this 17th day of 
October, 1851, under my hand and seal. 
CHARLES A. T. PRICE, Com’r. [seat.] 


Plaintiff objected to the introduction of this deed, without 
further proof of its execution, on the ground that the affida- 
vit of Kent, one of the witnesses thereto, did not state that 
the other witness to said deed was present at its execution. 
The Court sustained the objection, and rejected the deed, 
and defendants excepted. 

The jury found for the plaintiff, whereupon defendants 
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moved for a new trial on various grounds, one of which was, 
that the Court erred in rejecting the deed above mentioned, 

The Court refused to grant a new trial, and defendants. 
excepted, and assigned said refusal as error. 


Axin; and Wacker, for plaintiff in error. 


Cutserson; and DouGuerty, contra. 
By the Court.—Lumrxin J. delivering the opinion. 


A new trial was moved for in this case, on several 
grounds, and refused bythe Court, and it is to reverse this 
decision that this writ of error is prosecuted. 

We think the witness, Johnson, was permitted to go too 
far perhaps, in being allowed to state that he knew the land 
in dispute from the directions given to him by Murray, who 
had once owned it; and likewise, in stating as he did, that 
one of the persons on the land informed him that his own 
family, and the family of the other tenant, were living on 
the premises. But these are minor matters, and we should 
not feel inclined to reverse the judgment on these grounds. 

The main question in the case is, was the Court right in 
ruling out the deed from Littleton D. Glass to William D. 
Mann, on the ground that it was not sufficiently proven ? 

The deed was witnessed by Levi Glass, with the word 
“test” annexed to his name, and by Thornton G. Kent. It 
purports to be “ signed, sealed and delivered in the presence” 
of these witnesses. It was admitted to record upon the affida- 
‘vit of Thornton G. Kent, who swore “that he saw the 
grantor, Glass, sign, seal and deliver the deed to William D. 
Mann, on the day and year, and for the uses and purposes 
therein expressed; and that he saw Levi Glass sign the 
same as a witness, and that he, the deponent, signed the 

same as @ witness, also in presence of each other.” 

The objection to the probate is, that it does not show that 
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Levi Glass wats present at its execution. The Court sustain- 
ed the objection, and ruled out the deed. 

Kent deposes that he saw Levi Glass sign the deed “as a 
witness.” Witness of what? Of course, of its execution ; 
and that he signed the same as a witness; “also in the 
presence of each other.” This latter clause may mean, that 
the witnesses only signed in the presence of each other. It 
may also mean that all three, the grantor and two witnesses, 
signed in the presence of each other. This would be no 
forced construction. It as legitimately means the one as 
the other, and knowing, as we do, that to hold this probate 
insufficient would shake the titles to half the real estate in 
Georgia, we should struggle to uphold, rather than to defeat 
the probate. 

Putting aside the record, if these witnesses were dead or 
beyond the reach of the Court, there can be no doubt but 
that this deed would be admitted in evidence upon proof of 
the hand-writing of the witnesses; and yet, the evidence of . 
its execution would be much weaker in the case supposed, 
than the case as it is. The attestation clause is unusually 
full, Glass even subjoins the word “test” to his name, 
which ex vi termini is significant of the fact that he wit- 
nessed the execution of the deed. The probate precludes 
the supposition, both that the grantor did not sign in the 
presence of the witnesses, and they in his. 

Besides, Kent deposes, that he saw the deed delivered. 
This of course, was subsequent to its attestation. Littleton 
D. Glass then adopted the attestion. Where is there room 
for fraud or imposition ? 

We deem it unnecessary to pronounce any opinion upon 
the fourth ground in the motion for a new trial. With the 
deed of Glass to Mann in evidence, the title is with the de- 
fendants. ¢ 

Judgment reversed. 
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Witiiam W. Cuarpman, and others, plaintiff’ in error, vs, 
Wit11am L. Gorpon, and others, defendants in error, 


The owner of the land on which, the city of Griffin stands, laid it out, into 
streets, squares, and lots, some of the latter for building lots, some for 
public purposes, some for churches; according toa plan. Afterwards, the 
owner sold the building lots at auction, and caused it to be proclaimed at the 
sale, that the lots were sold according to that plan. Deeds were made to the 
purchasers, but nothing of the matter stated in the proclamation, was put 
into them. Afterwards, ten months or more, the owner made a deed in fee, 
to the Baptist church forthe lot set down on the plan, for the Baptist church, 
In this deed, nothing was said, as to preventing the Baptist church, from 
using the lot for other purposes, than those of worship. The Baptist church 
was not, by agent, or otherwise, present at the auction. The Baptist 
church entered on the lot, erected a house of worship, and, some time 
afterwards advertised a part of the lot for sale, with a view to raise money 
to build a better house of worship on another part of the lot. Certain lot 
owners in the city of Griffin, filed a bill against the church, to prevent it from 
so doing. They claiming, that they had, in the facts aforesaid, an easement 
in the lot, that it was never to be used for any other purpose, than that of a 
place of worship. 


fcid, That the facts were not sufficient, to give them a title to such easement, 


In Equity, in Spalding Superior Court. Tried before 
Judge Capaniss, May Term, 1859. 


The facts of this case are fully stated in the following 
opinion of the Court: 


By the Court.—Bennine J. delivering the opinion. 


The complainants claim, in the lot in controversy, what 
we may call an easement, that the lot shall ever be used as 
a Baptist Church lot, and never be used as a lot for any 
other purpose. 

The title on which, they rest this claim, is, according to 
their bill, whatever title can result from the following facts: 
The land on which Griffin stands, was by the Mon- 
roe Railroad and Banking Company laid off into lots, 
streets and squares, according to a certain plan, for a town, 
and subsequently became a town according to that plan— 
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the present town of Griffin. In the plan certain parts of 
the land were marked off for streets, and for a public square; 
certain parts for building lots, certain parts for a burial 
ground,a parade ground, a Court house; and certain parts 
as sites for churches. In 1840, the land, in lots, was set up 
at auction according to this plan. Copies of the plan were 
circulated among the persons present, Lewis L. Griffin, 
the President of the road, in a public speech, with the map 
in his hands, stated that the church lots aforesaid, “were 
set apart reserved and dedicated by said company, for the 
use of the public, forthe purposes specified in said map, and 
that those purchasing business, or residence lots, would 
likewise purchase an interest in said streets, alleys and pub- 
lic lots,’ (meaning by public lots, to include the church 
lots,) to be used for the public purposes therein designated, 
and not otherwise; andthe said Lewis L. Griffin, in the 
said speech aforesaid, stated, that as soon asthe different 
denominations of christians should take possession of the 
lots dedicated to them, for the use of themselves and the 
public, that said company would make them deeds, to the 
same, conditioned, that said lots be used by said denomi- 
nations and the public generally, as sites for houses of 
religious worship, but for no other purpose whatsoever. 
And the said Lewis L. Griffin, on the day aforesaid, and 
before, and afterwards, while acting as the agent of said 
company, in selling said lots, “stated that the object of said 
company in locating the lots in said city, for religious, educa 
tional, and other, public purposes, where they did locate 
them, was to confine the business of said city along, or near, 
the line of railroad” “running through said city, the entire 
length of Broad street, according to said original plan.” 
The auction then commenced and numerous building” 
lots were sold to various persons; afterwards, all, or nearly 
all, of the remainder, were sold. The purchasers took 
possession, and thus was made, the town of Griffin. 


See 
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The complainants are citizens of Griffin, owning lots with 
valuable improvements on them. 

The lot set apart to the Baptist church, was accepted by 
the church, and in 1845 or 1846, it erected a house of. 
worship on the lot. This lot the church has now subdivided 
into seven lots which it has advertised for sale. 

The sale of the lot in this way, will injure the property 
of the complainants as they think. 

The title of the complainants, is, according to their bill, the 
title, whatever it is, which results from these matters of fact. 

The answer does not admit, that all of these matters are 
facts. It denies, that Grifiin said, that the deeds to the 
churches should have the conditions in them, as charged in 
the bill. It admits, that Griffin said, that the church lots 
were to be dedicated for the use of the churches, but denies 
that he said, they were to be dedicated “to the public for 
the use of said churches.” Itdenies that Griffin said, that 
purchasers would purchase “an interest in said church 
lots.’ The answer says, that the church received a deed 
conveying to it, the land in fee, and that the church is intend- 
ing to sell a part of the lot, not the whole, with a view to 
raise money, for the buiding of a better house of worship, 
on another part of the lot. 

There was no evidence going to show, that Griffin said, 
that the deeds to the churches were to have conditions in 
them, to prevent the churches from using the lots for any 
other purpose than worship. 

There was evidence, that the deed made to the Baptist 
church, was “a common deed,” and without any conditions. 
The date of the deed, was shortly after the Baptist church 
was organized, and, it was organized in March, 1841. This 
was nearly a year after the auction. 

There was no evidence, that any of the deeds to any of 
the purchasers of building lots, contained clauses conveying 
the easement in question, to such purchasers. 

These are the materials out of which the complainants are, 
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if they can, to deduce this title to what they claim, the ease- 
ment aforesaid, in this Baptist church lot. 

Are they materials of out of which, such a title is dedu- 
cible? 

They consist merely of the sayings of Griffin, at the auc- 
tion. And first, how are those sayings to be understood? 
As importing this-—“I” (the vendor) “now sell these lots, 
according to this plan which I hold in my hand, and J bind 
myself, that, as the lots, streets, and squares, now stand 
in the plan,so shall they forever stand in the city, likea 
petrified forest?”” Ov, as importing this; “I now sell these 
lots, according to this plan which I hold in my hands andI 
suppose that the city will remain according to the plan, but I 
make no warranty, as, what I say is but matter of opinion.” 
The sayings are certainly susceptible of the latter import. 
And that is a natural and reasonable import, whilst the 
other, is extravagant and unreasonable. Subsequent conduct 
of all parties, favors the notion, that this was the import. 
If the first was the import, it was a matter making a part of 
the contract of purchase, and a most important part, and 
therefore, it was a matter, that should have entered into all 
the deeds made to purchasers, seeing that the statute of 
frauds requires agreements conveying land, to be in writing. 
Yet there is no such matterin any of those deeds. They, 
so far as appears, were deeds conveying unconditional fees, 
to each purchaser, to the lot he purchased, and conveying to 
him, nothing in the lots purchased by others. This of itself 
is strong, to show, that Griffin was understood as not speak- 
ing the language of contract but as speaking the language 


of mere opinion. 

Say, however, that he was understood as speaking tha 
language of contract, as binding himself, or the company. 
to keep the lots, &c., forever down to the plan, yet, he was 
only speaking and the statute of frauds, says, that words, 
merely spoken, in relation to land, are not a good founda- 
tion for an action against the speaker, True, there may be 
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things, to take such words out of the statute; as, fraud, or 
mistake; but unless there is something to take them out, 
they remain within the statute, and so, areof no effect. Is 
there any thing here, to take these words out of the statute. 
What is it, if there is? Did the deeds of the purchasers 
of building lots, fail, by fraud or mistake, to contain a stipu- 
Jation, by which each purchaser of a lot, was to have an ease- 
ment in every other lot, in every square,and in every street, 
that such other lots, and squares and streets should for- 
ever remain as they were? Nothing of the sort is pretended. 

But, if it were possible, to make, out of the facts, a case 


. of fraud as against Griffin or as against the Railroad Com- 


pany, it is not possible to make out one as against innocent 
purchasers, from the company, without notice of the fraud 
or mistake. And such a purchaser, for aught that appears, 
was the Baptist church. Neither it, nor any agent of it, 
was present when Mr. Griffin spoke the words; the church 
could not be, for it was not even organized as a church, 
until some ten months after the auction. Still later was it, 
when the church took its deed, and that is “a common 
deed,” containing no unusual stipulation. The church then, 
so faras appears, was an innocent purchaser. If so, it is 
not the church, if it is any one, that the complainants must 
look to, for redress. 

True what the complainants claim is only an easement in 
this church lot, but there is the same law, for the convey- 
ance of easements, that there is, for passing any other kind 
of realty incorporeal. There must be a writing, there must 
be agrant. True this grant may be implied from circum- 
stances; as long user with the knowledge of the owner of 
the land in which the easement is claimed, but without 
circumstances, it cannot be implied. Cases of fraud stand 


‘ 


on their own footing. 
See The King vs. the Inhabitants of Herndon on the Hill, 


4 M.§& S; Wood vs. Leadbetter, 13 M. §& W.; Hewlins vs. 











ATLANTA, AUGUST TERM, 1859. 255 


naa 








Nesbit vs. Cautrell et al. 





Shipman, 5 B.§ C. 221; Fentiman vs. Smith, 4 East 107 5 
5 Taunt. 125; 3 Kent. Com. 450. 

Upon the whole, we think, that there are not materials in 
this case out of which, the complainants can make a title to 
the easement they claim. 

Thus thinking, we can of course, find no error in the 
charge, or, in the verdict. The charge was, if anything, too 
favorable to the complainants. 

It is needless to stop, to show, that if we are right, the 
charge was not erroneous,- That is almost self-evident. 


Judgment affirmed. 





Wittram A. Nessirt, plaintiff in error, vs. Witt1am J. 
CauTRELL, et al., defendants in error. 


A. hada judgment on B. founded ona debt he held onB. C. as A’s agent or 
attorney, for collecting the debt, was to receive ten per cent. as commissions, 
on the amount collected of the debt. 


Held, That C. was not a party or a privy to the judgment, and therefore, that 
it was not admissible as evidence against him. 


Trespass, in Gordon Superior Court. Tried before Judge 
Crook, April Term, 1859. 


This was an action of trespass by William A. Nesbit, 
against William J. Cautrell and John R. Taylor, for entering 
plaintiff’s close, and seizing, and taking therefrom, some two 
hundred and fifty bushels and several stacks of wheat, &c. 

Defendants pleaded the general issue, and further that 
defendant, Taylor, was a constable, and seized upon the 
wheat as the property of James A. Nesbit, under and by 
virtue of an execution against him. 
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‘At the trial, both parties submitted their evidence, and the 
jury found for defendants; whereupon plaintiff moved fora 
new trial upon the grounds: 

Ist. Because the verdict was contrary to evidence, 

2d. Because the verdict was contrary to the weight of 
evidence. 

(3d & 5th ground stricken out by the Court, as not being 
consistent with the facts of the case.) 

4th. Because the Court excluded the record of aclaim case 
in aJustice Court, between one Obediah C. Campbell, plaintiff 
in fi. fa., against James A. Nesbit, defendant, and William 
A. Nesbit, claimant, involving the title of the same wheat, 
and, by which it appeared that the wheat was found not 
subject to said fi. fa. against James A, Nisbet. 

The Court overruled the motion for a new trial, and plain- 
tiff excepted and assigned said refusal as error. 


Francis, for plaintiff in error. 
Dasney, contra. 
By the Court.—Bennine J. delivering the opinion. 


Was the Court below right in refusing to grant the motion 
for a new trial? 

We think, that there was suflicient evidence to support the 
verdict; consequently, that the first two grounds of the 
motion are not good. 

As to the fourth ground—Cautrell was not a party to the 
judgment in the justice’s Court, or, in privity with any per- 
son who wasa party to that judgment. True, he was to 
receive, as pay, for collecting the note on which the judg- 
ment was founded ten per cent. on the amount collected; 
but this did not make him part owner of the note—owner 
of ten per cent. of the note; it merely made the amount 
collected on the note,a thing by which his compensation 
was to be measured. The contract was like the commis- 
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sion” contracts usually made by attorneys for collecting 
debts, and it was never supposed that those contracts make 
the attorneys part owners of the debts. 


Judgment affirmed. 


RicwarpD Rog, casual ejector, and MatrHew Coeern, tenant 
in possession, plaintiff in error, vs. Joun Dog, ex dem., 
SrerpHEN Jones, and others, defendants in error. 


j1.] A new trial will not be granted by this Court on the ground that the verdict 
is unsupported by the evidence, in a case where the evidence is highly con. 
flicting, and a new trial is refused by the presiding Judge. 


[2.] A new trial will not be granted on the ground of newly discovered evi- 
dence, where the evidence so discovered, is merely cumulative. 


Ejectment, in Pike Superior Court. Tried before Judge 
Casaniss, October Term, 1858. 


This was an action of ejectment by Doe, upon the several 
demises of Bivins, Burrows, Lewis, Spurlin, and Jones, 
against Roe, casual ejector, and oggin Gregg, and Matthew 
Coggin, tenants in possession, for the recovery of sixteen 
acres of land, on the east side of lot of land No. 177, in the 
ninth district of Pike county. 

‘he case being submitted upon the testimony and charge 
of the Court, the jury found for the plaint ff the premises in 
dispute. 

* Defendant moved for a new trial on the grounds, that the 
verdict was contrary to law and evidence, and against the 
weight of evidence, and because of ne ly discovered evi- 
deuce, 
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The Court refused to grant a new trial, and defendant ex- 
cepted. 

The opinion of this Court contains all the facts necessary 
to a correct understanding of the case. 


Gizson, for plaintiff in error. 
Frioyp; and G, J. Green, contra. 
By the Court.—Stepusns J. delivering the opinion. 


[1.] The main question in this case is, whether the ver- 
dict has sufficient evidence to support it. We think it has, 
The dispute was as to the dividing line between adjacent 
lots No. 177, and 176; the plaintiff being owner of the first, 
and the defendant of the last. The beginning point being 
the north-east corner of 177 and north-west corner of 176, 
was undisputed. The corner at the opposite end of the 
dividing line, being the south-east corner of 177, and the 
south-west corner of 176, was the point of dispute. There 
were no line trees pointing to either the corner claimed by 
the one or that claimed by the other, and the plaintiff had 
the advantage of corresponding with the course called for in 
the plats of both lots. So far, the evidence is in favor of the 
plaintiff. Again, the line claimed by plaintiff, when extend- 
ed through the brace of lots lying immediately south of 177 
and 176, coincides with the dividing line between those 
southern lots. Now these two southern lots call for the 
same corner as the other two, and fora dividing line running 
the same course as the dividing line between 177 and 176— 
that is to say, the dividing line between the one set of lots, 
is but an extension of the dividing line between the other 
set—just as it turns out to be on running to the corner claim- 
ed by the plaintiff. This isa strong circumstance. Neither 
of the corners as claimed is now to be found. Mr. Spurlin 
testifies, that he knew the corner tree twenty-five or thirty 
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years ago, and that it had marked upon it the numbers 177, 
176, and 175, indicating it to be the corner of those lots. 
He said it stood where the defendant claims the corner now 
to be. This is of course strong evidence for the defendant, 
But Mr. Spurlin is contradicted by another witness who says 
be had seen and examined the same tree about which Mr. 
Spurlin testified, and that it had no numbers on it; and still 
by another witness who says Mr. Spurlin told him he knew 
nothing about the corner. This statement Mr. Spurlin says 
he does not remember. The other evidence for the defend- 
ant consisted of admissions by the plaintiff, recognizing the line 
as claimed by defendant. This is the substance of the evi- 
dence. It is highly conflicting. The presiding Judge was 
satisfied with the verdict, and we cannot see suflicient rea- 
son to disturb it. 

[2.] The newly discovered evidence was clearly merely 
cumulative, and this ground was not urged in argument. 





Judgment affirmed. 





James F, Jounson, plaintiff in error, vs. Tae Banx or Fur- 
TON, defendant in error. 


Whenever a protest is not required, notarial expenses cannot be recovered. 


Certiorari,in Fulton Superior Court. Decision by Judge 
Butt, at April Term, 1859. 


James F. Johnson brought suit in a Justices Court against 
the Bank of Fulton, on five bank bills, each of the denomina- 
tion of five dollars, and sought to recover, in addition to the 
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amount of the bills, the expenses of protest of each bill. 
The defendant pleaded the general issue; and specially that 
plaintiff was not entitled to recover the fees of the notary 
public, for noting and protesting the bills. Each bill was 
presented at the bank and payment demanded on each sepa- 
rately, and refused, and each was separately noted and pro- 
tested. 

At the trial in the Justices Court, plaintiff offered in evi- 
dence the certificate of the notary public, to prove the de- 
mand and protest, which, upon objection was rejected by 
the Court, upon the ground, that a protest was not necessary, 
and the bank was not therefore liable for the cost and fees of 
said notary. To which ruling plaintiff excepted, and the 
case coming up before the Superior Court by certiorari, that 
Court dismissed the certiorari, and affirmed the judgment 
of the Justices Court. To which decision plaintiff excepted 
and assigns the same as error. ‘ 


Stone & Fircu, for plaintiff in error. 


Hit, contra. 


By the Court.—Lvumpxin J. delivering the opinion. 


We think the Judge below was right, in holding that no- 
tarial fees cannot be recovered of the bank in this case, for 
the reason, that no protest was necessary, upon the failure of 
the bank to redeem its bills on demand. The agency of a 
notary may be very convenient in such a case; but it was 
not necessary. And this is the true test to apply. Whenever 
a protest is not required, notarial expenses cannot be recover- 
ed. Lefly vs. Mills,4 T. R. 175; Windle vs. Andrews, 2 
Burn. & Ald. 696; 8S. C, 2 Stark, Rep. 425; Miller vs. 
Hackley, 5 John. Rep. 375; Yonge vs. Bryan, 6 Wheat. Rep. 
152; Union Bank vs. Hyde, Ibid. 573 ; Merrit & Myers vs. 
Benton, 10 Wend. 117; is the only authority cited, adverse 
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to this proposition, The opinion of the Court in this case, 
occupies nine or ten lines. The Court confesses that it is 
unsupported by authority, except the practice of the Circuit 
Court, and that is not uniform, and puts the decision upon 
untenable ground namely: that the fees of protest, is an ex- 
pense, to which the holder of the note is subjected, by reason 
of the default of the endorser, who ought to have paid the 
note at maturity ; thatit may fairly be considered, as a charge 
incident upon the endorser’s failure to perform his contract, 
and hence should be allowed to the plaintiff in the assess- 
ment of damages. Whereas, the endorser, in New York, and 
by the law merchant, is not liable to the holder, until demand 
is made of the maker, and he has been notified. Until then, 
he is in no default. 








Judgment affirmed. 


Cuarzes Ross, plaintiff in error, vs. Bensamin F, Hawkins, 
administrator, and Janz A, Kine, administratrix of Jonas 
Kine, deceased, defendant in error. 


Since the new bail Act of 1857, giving sureties the right of having their prinei- 
pals bailed immediately, the surety has no necessity to resort to a ne exeat 
against his principal. Bail accomplishes the same purpose, and the remedy 
onthe common law side of the Court being equally adequate, a resort to 
equity will not be sustained. 


In Equity, in Polk Superior Court. Decision by Judge 
Hammonp, at April Term, 1859. , 


This was a bill by Hawkins, and Jane A. King, adminis- 
yator and administratrix of Jonas King, deceaséd, against 
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Charles Ross, and alleges that complainants were appointed 
administrators of said Jonas, in the year 1838, and that their 
intestate, sometime prior to his death, united with the defend- 
ant in several promissory notes, amounting in the aggregate 
to a large amount, and that his name appears as one of the 
principals to said notes, when he was in fact, only the sure- 
ty, and that defendant is really the principal, aud alone re- 
ceived the consideration therefor; that said notes are due, 
and defendant fails and refuses to pay them. 

The bill further states, that defendant owns a considerable 
number of slaves and other pioperty; that he has recently 
carried'a part of said slaves out of the State, for the purpose 
of avoiding the payment of these demands, and that com- 
plainants believe and charge, that he will run or carry off 
the remainder of his negroes and other property, and will 
remove himself and effecis beyond the limits and jurisdic- 
tion of the State; that said defendant, by thus leaving the 
State and removing his property, designs to force the credi- 
tors holding the aforesail notes to resort to the estate of com- 
plainant’s intestate. The bill prays for a writ of ne exeat, 
&e. The writ of ne exeat issued, and defendant entered in- 
to bonds, conditioned not to depart the State, without the 
perfurmance of the final decree which might be made in the 
case. 

Afterwards, defendant demurred to the bill, and also filed 
his answer. 

At April Term, 1859, the cause coming on to be heard 
on the demurrer, and a motion to discharge the ne evreat, the 
Court overruled the demurrer, and refused the motion to dis- 
miss, 

To which decision and refusal counsel for defendant ex- 
cepted, and assigns the same for error. 


Cutsomm & Wappe t, for plaintiff in error, 


Printurp & Harvey; and W. Akin, contra. 
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By the Court.—Srteruens J. delivering the opinion. 


We think the ne exeat ought to have been dismissed. The 
Act of 1830, Cobb’s Dig. p. 527, provides that in all cases of 
ne exeat the defendant shall be discharged upon giving bond 
with good security, e/Aer that he will not depart the State, or 
pay the eventual condemnation money. The defendant has 
his option, and therefore all that is secured to the complain- 
ant by this process, is the presence of the defendant within 
the State. The same thing is secured to him by the new 
bail Act of 1857, in favor of securities—/cts of 1857, p. 110; 
and his remedy being as good elsewhere, he has no necessi- 
ty to resort to a Court of Equity. It was said in argument, 
that a resort to equity was necessary, in order to obtain a dis- 
covery of the fact of suretyship. That discovery has already 
been had, and there was no necessity to retain the bill for 
that purpose, even if it could not be had equally well on the 
common law side of the Court. Besides all this, for myself, 
I think the affidavits in this case are too vague and flimsy to 
supporta ne excat. 


Judgment reversed. 





Reusen Scort, plaintiff in error, vs. Taz State or Gror- 
Gia, defendant in error. 


Under an indictment for keeping a gaming house, defendant does not relieve 
himself by showing that he had rented out the house before the gaming was 
done, when it appears that the house was in his possession when the gaming 
occurred. 
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Indictment for keeping a gaming house, in Gordon Supe- 
rior Court. Tried before Judge Croox, April Term, 1859, 


The plaintiff in error, Reuben Scott, was indicted for keep- 
ing a gaming house; he pleaded not guilty. At the trial, 
Robert Hackney, testified: That he knew of persons play- 
ing cards in a house side by side with the house that Scott 
lived in, and that it was his understanding that Scott was in 
possession of said house, but he could not say positively ; 
he further testified, that he did not believe that Scott kept 
the house for the purpose of gaming, but that he kept beds 
and a table or tables for the accommodation of boarders and 
persons who put up with him on public occasions ; that he 
stepped into the house one day in 1857, and found Gilbert 
H. Longstreet dealing faro, and told him that they would 
ruin Scott; they were playing with the doors open, and 
about one-third of the town boys were looking on; Long- 
street replied, that he boarded there, and had rented the room 
from Scott and slept in it, and it was his room and not Scott’s, 
and that Scott was not responsible for the playing. He was 
present at different times and saw Scott playing cards with 
others in the year 1858, in said room, both before and after 
the time that Longstreet stated that he had rented the room. 

John Huggins testified: That he thought that it was some- 
time in the fall of 1856, or spring of 1857, that he played a 
game of cards with Scott in a house that he supposed was 
in Scott’s possession, but he could not say positively wheth- 
er he was in possession or not. If Scott ever kept a gaming 
house he did not know it. 


The testimony being closed, couns:! for the defendant 
requested the Court to charge the jury, “ that if from the evi- 
dence, they should come to the conclusion, that the house 
was rented by defendant for two years previously to the find- 
ing the indictment or presentment, then the defendant could 
not be found guilty under the statute for ‘ keeping a gaming 
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house, unless it was proven that he rented it for that pur- 
pose.” 

The Court refused to charge as requested, but charged that 
it made no difference whether the defendant had the exclu- 
sive possession of the premises or not, if he used it for the 
purpose of gaming, although rented to another occasionally, 
he was guilty, whether it was rented with the intention that 
it should be so used or not. 

To this charge and refusal to charge as requested, defend- 
ant excepted. 

The jury found the defendant guilty, whereupon he ten- 
ders his bill of exceptions, assigning as error, the charge and 
refusal to charge as above stated. 


Parrott, for plaintiff in error. 


Jounson, Sol. Gen., contra. 
By the Court.—Sreruens J. delivering the opinion. 


The charge asked by the counsel of Scott in this case, 
would have been right if the indictment had been for »ené- 
ing out a gaming house; for then the purpose for which 
Scott had rented out the house would have been the gist of 
the matter. But the indictment was for keeping a gaming 
house, and if he controlled the house and used it for gaming, 
it was very immaterial whether he had, before that time, let 
somebody else have it on rent or not. If the house was in 
his possession when the gaming took place in it, with his 
consent, he was guilty. ‘The Court substantially so charged. 


Judgment affirmed. 
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Henry W. McDaniet, plaintiff in error, vs. CHARLEs WaLxK- 
ER, defendant in error. 


{l.] The Judge is justified in giving a charge respecting the credibility of a 
witness who discloses on the stand the fact that he has been guilty of the 
crimen falst. 


{2.] When there is evidence enough to authorize such acharge, there is enough 
to sustain a verdict adverse to the credit of the witness—it would be error to 
present to the jury the opportunity of finding a verdict which could not stand 
when found. 


{3.] A defendant in a motion for a new trial can (generally) avail himself of on- 
dy such defences as he has made during the trial. 


Complaint, from DeKalb Superior Court. Tried before 
Judge Butt, April Term, 1859. 


This was an action originally by Walker, as bearer, against 
John H. Morris, principal, and Henry W. McDaniel, securi- 
ty, on twelve promissory notes, each for thirty dollars, dated 
21st February, 1853, and due 25th December, thereafter. 

There was a verdict for plaintiff at common law, and the 
security, McDaniel, appealed. The defence relied on by the 
security was, that plaintiff had given indulgence, and exten- 
ded the time of payment of said notes, in consideration of an 
extra per cent. or usury paid by the principal, That this in- 
dulgence was given without the knowledge or consent of the 
security, and operated as a discharge of his further liability 
on said notes. 

At the trial, on the appeal, the principal, Morris, was ex 
amined as a witness, being first released from payment of 
cost. He proved that he wrote and sent to Silas Mosely, the 
original owner and payee of the notes sued on, the following 
letter, viz: 

“ ATLANTA, ——— 7th, 1854. 


Mr. Sitas Mose ty, 
Dr. Sir: L inform you that Iam willing to stand security 
on them notes of J. H. Morris until he takes them up. 
Yours, &c., 
(Signed) H. W. McDANIEL.” 
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This witness further testified, that he wrote this note and 
signed McDaniel’s name to it without his knowledge or con- 
sent—in other worws, that he forged McDaniel’s name to the 
letter. 

The testimony being closed, the Court charged the jury, . 
that if Mosely, the payee of said notes, for a consideration, 
agreed with John H. Morris, the principal, to give day of pay- 
ment, and did so, in pursuance of said agreement, without 
the consent or knowledge of McDaniel, the security, that 
McDaniel was discharged from all liability on said notes, 
and they ought to find for the defendant, provided they be- 
lieved the witness, John H. Morris. That a witness’s credi- 
bility might be impeached by his manner of testifying, or 
when he testified to an act on his part inconsistent with mo- 
ral integrity. That they were the sole judges of the degree 
of credibility which ought to be given to the testimony of 
said witness, and they had the right to believe or disbelieve 
his testimony. That in determining how far his credibility 
ought to be affected by the act disclosed, they might consider 
whether he intended to act fraudulently, or whether he be- 
lieved his act would be ratified by McDaniel. ‘To the latter 
part of which charge counsel for defendant excepted. 

The jury returned a verdict for plaintiff, for the amount of 
the notes; whereupon, counsel for defendant, during the said 
Term, and before adjournment thereof, moved for a new trial 
in the said cause, on the following grounds: 

Ist. Because the jury found for the plaintiff the full amount 
of said notes, when the testimony showed there was usury 
in the same. 

2d. Because the finding of the jury was against the charge 
of the Court. . 

3d. Because the verdict of the jury was without any testi- 
mony to support it, and against the weight of evidence. 

4th. Because the findiug ofthe jury is against the law and 
against the evidence in said cause. 

5th. Because the Court erred in charging the jury, that 
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they were the judges, and sole judges, of the credibility of 
the testimony of the witness, Morris, there having been no 
Witness introduced to invalidate his testimony, nor any con- 
tradictory statements of his proven on the trial. 

Which motion was overruled by the Court, and counse} 
for defendant excepted. 


Ezzarp & Cottier, for plaintiff in error. 


Guienn & Coorrr, contra. 


By the Court.——Sreruens J. delivering the opinion. 


There are three assignments of error in this case. 

{1.] That the Court erred in giving the jury any charge at 
all upon the credibility of the witness, Morris, because he was 
not impeached either by another witness, or any contradic- 
tory statement of his own; and so there was no evidence 
authorizing a charge on that point. This assumes that the 
credibility of a witness can be effected only in the two 
modes stated—an assumption which can not be sustained. 
On the contrary, it may be affected and broken down in 
many ways. One reason for disbelieving a witness is, the 
impossibility or improbability of his story ; and another rea- 
son for discrediting him is, the very one which existed in 
this case—his own disclosure of an act which exhibits moral 
turpitude in himself, especially such an act as falls under 
the denomination of crimen falsit. His note to Mr. Mosely 
was a falsehood, or his statement about it to the jury was 
one. There is no escape from this alternative. The Judge 
was, therefore, authorized by the evidence, we think, to give 
the charge he did. 

[2.] And this disposes of another assignment that the 
Court erred in refusing a new trial, on the ground that the 
verdict was unsupported by the evidence; for if there was 
evidence enough to authorize the Judge to give the charge 


as to Morris’s cred®ility, there was enough to sustain the 
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verdict. It would have been error to have submitted that 
issue to them, if there had not been enough evidence to war- 
rant a finding adverse to the witness’s credibility. It would 
be futile, indeed, to present to the jury the opportunity of 
finding such a verdict as could not stand when found. 

[3.] As to there being usury in the notes, it is sufficient to 
say, that the fact depended solely on the testimony of this 
same witness, and the jury were authorized to reject his ev- 
idence. Nor does itappear that McDaniel made any point, 
or asked any charge on the subject of usury during the trial, 
He can not now complain of any errors except such as tend- 
ed to hurt his line of defence. 





Judgment affirmed. 





Bens. J. Witson, plaintiff in error, vs. James J. Morrison, de- 
fendant in error. 


An action was brought on an instrument in the following words: “$177. On 
or by the 25th Dec., 1855, I promise to pay B. J. Wilson, or bearer, one huu- 
dred and seventy-seven dollars, with interest from date. This 19th June, 
1853, for value received; said noteto be paid out of a certain note, I have 
this day traded to said Morrison,on L. B Perryman, when collected, due at 
thesame time as the above. J.J. Morrison.” There was no evidence that 
the Perryman note had been collected, or that it might have been collected, 
by the use ofdue diligence. 

Held, That a nonsuit was right. 


Complaint, in Polk Superior Court. Nonsuit by Judge 
Hammonp, April Term, 1859. 


This was an action by Benjamin J. Wilson, against James 
J. Morrison, on the following writen instrument, which 
plaintiff sued on and describod in his petition asa promis- 
sory note, viz: 
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* $177. On or by the 25th December, 1855, I promise to 
pay B. J. Wilson or bearer, one hundred and seventy-seven 
dollars, with interest from date. This 19th Dec’r, 1853, for 
walue received; said note to be paid out of a certain note | 
have this day traded to said Morrison, on L. B,. Perryman, 


when collected, due at the same time as the above. 
(Signed) + J, J. MORRISON.” 


Plaintiff tendered and read in evidence the above instru- 
ment and closed; and counsel for defendant moved for a 
nousuit, on the ground that the paper sued on was not a 
promissory note. The Court sustained the motion and award- 
ed a nonsuit, and plaintiff excepted. 


Fietper & Broy es, for plaintiff in error. 
Cutsotm & WanppELL, contra, 
By the Court.—Brynine J, delivering the opinion. 


Did the Court err in granting the nonsuit? We think not. 

The instrument declared on, is so absurd as it stands, that 
we may assume it to contain a mistake. _It is probable, that 
it was Wilson who drafted the instrument, and, that he, by 
inadvertence, forgetting that he was writing for Morrison, 
used the words, ‘‘a certain note, 1 have this day traded to 
said Morrison,” instead of the words, a certain note, the said 
B. J. Wilson has traded to me. 

Assuming this supposition to be true, did the Court err, in 
granting the nonsuit ? 

What, on this supposition, does the instrament mean? 
This, we think: That Morrison promised to pay Wilson $177 
by the 25th day of December, 1855, out of a note, on Perry- 
man, “traded” by Wilson to Morrison, provided, the note 
should, by that time, be collected, but if it should not be, 
then to pay him the $177 when the note should be collected 
and uot before. The promise was a promise to pay out of 
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the proceeds of the note, and out of them only. This we 
think, the most natural and obvious meaning: of the instru- 
ment. Therefore, in the absence of @lwade evidence of a 
different meaning, we must say, that th le meaning, 

Taking this, as the meaning, it is obvious, that the norsuit 
was right, for there was no proof, that the Perryman note had 
been collected, or that it might, by the use of ordinary dili- 
gence, have been co]lected. : 

We think then that the nonsuit was right. 









Judgment affirmed. 


Hues C, Metts, plaintiff in error, vs. Tue Stare or Gror- 
GA, defendant in error. 


A defendant on the criminal side of the Court is entitled to a continuance of 
his case, whenit is called within a few days after the alleged offence, and he 
puts in an affida\ it stating material evidence which he avers to be in posses- 
sion of witnesses who are out of the county, and whom‘he had no opportu- 
nity to subpeena. 


Indictment for assault and battery, in Whitfield Superior 
Court, Tried before Judge Crook, April Term, 1859. 


Hugh C. Metts was indicted for an assault and battery up- 
on his wife. When the case was called for trial, he moved 
fora continuance on two grounds: First, because he had 
not had time or opportunity to prepare for trial; that indict- 
ment was found against him on Tuesday morning of this 
present week of the ‘J'erm of the Court, for an offence alleged 
to have been commited the Saturday before. 

2d. On account of the absence of two material witnesses, 
residing in Whitfield county, but who had gone the day be- 
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fore ona visit to Floyd county,and he could nothavesubpena- 
ed said witnesses singe the finding of the indictment against 
him. That he"expected to prove by said witnesses, that he 
had not been ouiley of maltreatment of his wife; that he and 
his wife remained together all the evening and night after the 
alleged difficulty, and that their conduct towards each other 
was kind and affectionate, and that Mrs. Metts said he had 
done nothingjbut what he ought to have done; that these 
witnesses were at defendant’s house the same night. 

Defendant also requested a postponement of the trial for 
two days,'in order to send for the witnesses at_his own cost, 
and to go to trial during the Term. 

The Court refused’to continue or postpone, and ruled de- 
fendant on to trial; to which ruling defendant excepted. 

The trial proceeded, and defendant was found guilty. 

Whereupon, he tendered his bill of exceptions, assigning 
as error the_refusal to grant the continuance aforesaid. 


Guienn; and Mitner & Parrott, for plaintiff in error. 
Sol. Gen. Jounson, contra. 
By the Court—Steruens J. delivering the opinion. 


The affidavit for a continuance in this case, shows that the 
defendant had material evidence which was not absent by 
his fault. The case ought to have been continued, or the 
witnesses brought to Court. 


Judgment reversed. 
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Wit1t1am J. Lawron and Giizerr Box, plaintiffs in error, 
vs. Fartey b. Apams, defendant in error. 


One joint tenant cannot maintain ejectment against another, unless the defend- 
ant does something which amounts to a disclaimer of the title of his co-ten. 
ant, or whichis inconsistent with his right of property, in the premises. 


Ejectment, in Floyd Superior Court. Tried before Judge 
Hammonp, February Term, 1859. 


This was an action of ejectment by Farley B. Adams, les- 
see, against William J. Lawton and Gilbert Box, tenants in 
possession, to recover lot of land No. 272, in the fourth dis- 
trict and fourth section of originally Cherokee, now Floyd 
county. 

The action was commenced in April, 1849, In March, 
1853, the declaration was amended laying a demise to plain- 
tiff for the one undivided half of said lot, and from which 
defendants have ejected him. 

Defendants pleaded the general issue, and the statute of 
limitations. 

The jury found for the plaintiff one undivided half of the 
land described in the declaration, and five hundred dollars 
for mesne profits. Whereupon, defendants moved for a new 
trial upon the following grounds, to-wit: 

Ist. Because the verdict was contrary to evidence and 
against the weight of evidence. 

2d. Because the verdict was contrary to law. 

3d. Because the Court erred in refusing to charge the jury, 
that the amendment of the declaration in 1853, did not and 
could not relate back to the commencement of the suit, and 
if the statute of limitations was a bar in 1853, the defendants 
are protected. 

4th. Because the Court erred in refusing to charge the jury, 
that one joint tenant or tenant in common, cannot maintain 
ejectment against his co-tenant, without proving an actual ous- 
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ter or refusal to let him into possession. But charged, that ir 
was necessary that there should be an ouster, but it might be 
proved by any act on the part of defendants, that amounted 
to an assertion of title to the whole premises, such as refus- 
ing to let plaintiff into possession, selling the whole, &c. 

5th. Because the declaration could not be amended, after 
the action was barred by the statute of limitations. 

6th. Because seven years possession under title or color of 
title, creates a perfect title in defendants, and plaintiff cannot 
recover in ejectment. 

7th. Because the amount found by the verdict for mesne 
profits is excessive, contrary to and not supported by the 
proof, and the jury made no allowance for improvements 
made by defendants, and plaintiffs could not recover for mes- 
ne profits prior to his amendment in 1853. 

Sth and 9th. Because one joiut tenant or tenant in com- 
mon, cannot recover from his co-tenant without giving no- 
tice of his title, and proving demands, and actual ouster, or 
refusal to admit him into the possession, and there was no 
evidence of such notice, demand, and ouster or refusal. 

10th. Because title must vest at the time the service is laid, 
and the declaration cannot be amended afterwards. 

The Court overruled the motion for a new trial, and de- 
fendants excepted. 


W. J. Lawroy; and Unprerwoop, for plaintiffs in error. 


A, J. Hansetzt ; and Warren AkIn, contra. 


By the Court.—Lvumrxin J. delivering the opinion. 


There are ten assignments of error in this bill of excep- 
tions ; but when simmered down, there are in fact but three 
points in the case. 

Ist. As to the ruling of the Court, respecting the allowance 
of the amendment made in 1853; and the effect of that 
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amendment upon the plea of the statute of limitations, we 
see nothing wrong. 

2d. As to the mesne profits, this wasa question of fact for 
the jury; and the evidence being conflicting, we would not 
disturb the verdict upon that ground. But, 

3d. We must think, the verdict of the jury contrary to 
law, and that a new trial should have been awarded, for the 
reason, that until the repudiation on the trial, by Farley Ad- 
ams of his deed to Hudson, on the plea of infancy, he, Law- 
ton, the vendee of Hudson, held the land in dispute, not as 
the co-tenant of the plaintiff, Adams, but in severalty, And 
that no act or declaration of Lawton’s, made prior to the 
commencement of the suit, can be relied on, to entitle Farley 
Adams to maintain this action against him, as joint tenant. 
In other words, that inasmuch as one joint tenant cannot 
bring ejectment against another, uutil the co-tenant in posses- 
sion, has said or done something which amounts to a denial 
of the right of the other tenant, and Lawton was holding in 
severalty when the action was commenced, and the plea of 
infancy set up and sustained; there was no cause of action 
at the time the suit was brought, and the case must on that 
account fail. 

The plaintiff and his brother, the acknowledged owners 
of the land, convey it to Hudson, and Hudson to Lawton. 
Lawton {reats it as his own, as he had aright todo. The 
first demand made by Farley Adams, one of the feoffors, to 
be let into the land, is a writ. He seeks to protect his posses- 
sion under the joint deed from Farley Adams and his broth- 
er. In reply tothis, Farley Adams plead infancy to his deed, 
and the jury find for the plea, and then for the first time, he 
becomes in law, the joint tenant with Lawton; Lawton’s title 
was good until this act of repudiation. It was optional with 
the plaintiff to disaflirm or not, the title which he had made. 
But not having done this, until after he had sued, his action 
was premature, It may be, that Lawton may prefer to sur- 
render, or rather to let Adams in, rather than incur the ex- 
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pense of litigating. He is entitled to the opportunity or 
ehoice of doing so. Should he continue to resist the right 
ef Adams, the suit will be resumed, and the present action 
will constitute a demand to sustain it. 

It may look hard to oblige Adams to submit to the pay- 
ment of costs in this case; and be kept out of his rights still 
Jonger, after so much delay has occurred. But reason as 
well as all the analogies of the law, sanction and require it. 
In most cases, one may demand their rights by suit, without 
any previous request. But in all such cases, the obligation 
rests upon the defendant to tender satisfaction. But in tro- 
ver, there must be proof of conversion, or of a demand and 
refusal, from which a conversion will be inferred, before an 
action will lie. If an overseer agrees to work for a_ part of 
the crop, a demand must be made before he is entitled to 
compensation in money. 

By pleading infancy in this case, the plaintiff’ has put 
himself upon strict law, he cannot complain therefore, if 
strict law be meted outto him, The law governing this case, 
is definite and definitely presented. It may well be asked, 
why did not Farley Adams before suing, notify Lawton, that 
he disaffirmed the conveyance to Hudson, and claimed to be 
Jet into the joint occupancy of the premises? 


Judgment reversed. 


Wittram Wrvrre etal., plaintiffs in error, vs; Danrex R. 
MircuE ct, administrator, defendant in error. 


W. & P. were partners in trade. P. dies and W. gives a mortgage to his repre- 
sentatives, to secure P’s estate in the payment of an individual claim; and 
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also to io diese it against the payment of the pom pray The montgdeal 
property is sold and the money brought into Court. It was not pretended, 
but that the estate of P. was solvent. 

Held, That the creditors of the firm, were not entitled to have this fund with- 
held from the administrators of P., and applied directly to their demands 


In Equity, in Floyd Superior Court. Decision by Judge 
Hammonp, February Term, 1859. 


This bill was filed by the administrators of William T, 
Price, deceased, alleging, that he in his lifetime was in part- 
nership in the grocery and carriage and blacksmith business, 
with one William Wimpee ; that complainants and Wimpee, 
after William T. Price’s death, entered into an agreement by 
which ail the assets of said firm, amounting to over tet 
thousand dollars, were to be turned over to Wimpee, to take 
charge of the same and to pay and discharge the debts due 
by said firm, -amounting to over five thousand dollars, and 
further agreeing to execute to complainants, as administra- 
tors aforesaid, his mortgage of certain real and personal estate, 
to secure the estate of Price harmless against said debts, and 
further as a security for the payment of $2,500 due by Wim- 
pee to said Price. In pursuance of said agreement, Wimpee 
executed the mortgage, dated 25th March 1853, That after- 
wards the Sheriff of Floyd county, under and by virtue of 
an execution at the suit of Luther Roil, against the surviving 
partner, Wimpee, which execution was younger than the 
mortgage, levied upon the mortgaged property and advertised 
the same forsale. Atthesale,the mortgage was made known, 
and that it was to secure an amount much greater than the 
value of the property levied on. These facts were stated by 
one of the administrators, Daniel R. Mitchell, who at the 
same time waived their lien upon the property, as mortgagees, 
and stated that they would claim the proceeds of the sale 
and thus the purchaser would get a good title, discharged of 
the mortgage lien. ‘That Wimpee was present and assented 
to this arrangement, aud no one objected; that the property 
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after deducting the expenses of sale, brought $2,384 25, and 
that this fund is still in the hands of the Sheriff, who refuses 
to pay it over to complainants. 

The bill further states, that Wimpee is squandering and mis- 
applying the assets of the said firm, and not paying or discharg- 
ing the debts thereof, and is insolvent. The bill prays for the 
appointment of a receiver to take charge of the assets of said 
firm, and to pay the debts; that the Sheriff be decreed to 
pay-to complainants the amount in his hands received from 
the sale of the mortgaged property, and that he be enjoined 
from paying out the same, to any other persons. 

After this bill was filed, Baker and Wilcox, judgment credi- 
tors of Wimpee, surviving partner, took out a rule against the 
Sheriff, to show cause why he should not out of the proceeds 
of said sale, pay their execution. Their judgment bore date 
2d June, 1854, junior also to the mortgage. The Court, up- 
on the return of the Sheriff, refused to make the rule abso- 
lute, and that decision was aflirmed by the Supreme Court, 
upon writ of error, See Baker & Wilcox vs. Wimpee, 22 
Ga. R. 69. 

Afterwards, Luther Roll, and Baker & Wilcox, commenced 
the bill in equity, and the cause came on for trial at Februa- 
ry Term, 1859. 

Charles Price, one of the administrators, and co-complain- 
ants in the bill, having died, the suit proceeded in the name 
of Mitchell, the surviving administrator. 

" At the trial, complainant after reading the bill and answers, 
offered and read in evidence the mortgage and note described 
therein; and also, af. fa. in favor of Black & Cobb against 
William Wimpee, surviving partner, for the sum of $391 10, 
besides interest and cost, issued upon a judgment, dated 20th 
March, 1858, and closed. 


Counsel for defendants, Black & Cobb, Baker, Wilcox & 
Co., and Luther Roll, then offered in evidence, the original 
notes by Wimpee & Price due to them, and the judgments 
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obtained thereon. All of which, the Court rejected, holding 
and deciding, that the defendants could not come in and éet 
up their claims to the money in the hands of the Sheriff, 
nor establish them against the estate of William T. Price, 
deceased, in that collateral way: And further holding, that 
the mortgage lien of complainant could not be defeated by 
the creditors of Wimpee. 

To which ruling and decision counsel for defendants ex- 


cepted. 


Printur and ALexanper, for plaintiff in error. 
By the Court.—Lvumrxin J, delivering the opinion. 


The object of this bill was two-fold ; first, to foreclose the 
mortgage given by Wimpee to the administrators of V’rice; 
and to enforce their lien upon the fund in the hands of. the 
Sheriff, from the sale of the mortgaged property, in accord- 
ance with the agreement between the parties, at the time the 
property was sold ; and, secondly, to have a receiver appoin- 
ted to take charge of the partnership effects of the former 
firm of Wimpee & Price. Wimpee was the real defendant 
in the bill, and the partnership creditors were called in, not 
to litigate their claim upon the fund, or to obtain decrees 
against the estate of Price; but in order that they might be 
bound, by the decree against the fund, and against Wimpee, 
the surviving copartner. No decree was prayed for against 
the creditors, And in this aspect of the proceedings, we see 
no error in the ruling of the Court. 

Did it appear that the estate of Price was insolvent, then 
perhaps, there would be equity in allowing these creditors to 
be heard. And in such case, the funds might be withheld 
from the hands of the representatives of Price, and applied 
directly to the demands of the creditors of theconcern. But 
not only is there, the absence of any allegation to that effect ; 
but we infer from the argument, that in point of fact, the 
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contrary is true; that the estate is abundantly good for all its 
liabilities. 

It seems too, that this fund was raised from the individual 
property of Wimpee. And the individual debt of $2,500, 
due by Wimpee to the estate of Price, and which is secured 
by the mortgage, would be more than enough to cover the 
whole amount of the money collected, and would be entitled 
to priority over the copartnership debts. But in the end, 
this will make no difference, as the estate of Price is bound 
for the whole, and I suggest it merely as a ground, why it 
would be unreasonable to permit the firm creditors to inter- 
cept this cash, and divert it from the due course of adminis- 
tration. 

By an examination of:the mortgage, it will be seen, that 
contrary to what was assumed in the argument, these part- 
nership debts are not provided for. The mortgage was given 
for the double purpose of securing the estate of Price, in the 
individual claim held on Wimpee, and to which | have al- 
ready alluded, and to indemnify the estate against loss in 
having the partnership debts to pay; and for no other pur- 
pose. 

We see no suflicient reason therefore, why this fund should 
be withheld fromthe mortgagees. Nor can we account why 
it is, the partnership creditors should be fighting over this 
money, at an expense and delay, and at most, insuflicient te 
satisfy their debts, instead of pursuing the estate directly and 
getting their money. 


Judgment affirmed. 
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Emity D, Worp, plaintiff in error, vs, James Worp, defen- 
dant in error. 


In a libel for divorce, founded on desertion, evidence going to show, that the 
desertion was not “ willful,” or, that the plaintiff was consenting thereto, is 
admissible for the defendant. 


Divorce, in Coweta Superior Court. Tried before Judge 
Hammonp, March Term, 1859. 


This was a libel for divorce @ vinculo matrimonii by James 
Word against Emily D. Word, his wife, on the ground of 
willful and continued desertion, on her part, for three years. 

On the trial plaintiff proved the marriage, which took 
place in December, 1849; that several months after the mar- 
riage his wife left his house, and went to and resided with 
her mother, and that she had been living with her mother 
for more than three years before the commencement of this 
suit. Here plaintiff closed. 

Defendant proved by John H. Newell, a witness intro- 
duced by her, that the next day after she came back to her 
mother’s, plaintiff camethere and asked for her, saying that 
he wished to see her; witness told him that he could not see 
her, that Mrs. Word had requested him to say this to him 
(Word) in case he should call to see her Witness at this 
time, charged plaintiff with treating his wife worse than he 
would have treated a dog,and he did notdeny it. Mrs. Word 
was witness’s sister; her general health was very bad. Word 
once agreed that’ she might come and stay with her mother 
while sick, and ina day or two took her home, when 
she was hardly able to travel, The night before defendant 
came back to her mother’s, her negroes came there and re- 
mained at her mother’s; her mother sent a negro woman to 
wait on her, and plaintiff put her in the field and left his 
wife, Mrs. Word, to do the cooking and washing, when her 
health was such that she was not able to do such work. 

Defendant, then offered to read the depositions of Mrs, 
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Sarah P. Wynne, taken by commission, to the effect “that 
in a conversation with plaintiff, in the summer of the year 
in which the parties separated, he said in an angry manner 
that he never intended that his wife should live with him © 
again if she was the last woman in the world; that he had 
looked at her many times, and thought that it was well for 
her that she was so afflicted, and looked so pitiful, or he 
would have given her the hickory. Plaintiff became angry 
when the subject was first named,and continued so during 
the whole conversation. She told Mrs. Word of this con- 
versation in the fall of the same year.” 

To Cross Interrogatories, she answered, ‘That she had 
had conversations with Mrs. Word, who stated to her, that 
she could not live with plaintiff that he treated her so un- 
kindly in her afflictions; that she never heard Mr. Word 
say that her husband had not mistreated, but heard her 
often say that he was unkind to her, and she could not live 
with him.” 

The Court rejected these depositions, and counsel for de- 
fendant excepted. 

Defendant then proposed to prove by the depositions of 
Rebecca H. Glass, that inthe summer of the next year 
after Word and his wife separated, in a conversation with 
plaintiff, respecting his wife, she, the witness, told him that 
she thought he ought to see his wife and mike friends, and 
try to live together again, and he replied in an angry manner, 
that he never wanted witness, or any person, to name that 
subject to him again, for he could neither be hired or per- 
suaded to live with her again, and if she were to live with 
him again, he would not treat her as wellas he had done. 
Plaintiff appeared very angry. Witness informed Mrs. 
Word of this conversation. 

The Court rejected the evidence, and defendant excepted. 

The jury found for the plaintiff, and rendered a verdict for 
a total divorce, but were silent on the subject of the cost, 
The counsel for defendant insisted that she was not liable 
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for cost, and that judgment could not be entered up against 
her for the same—the verdict being silent on the subject, and 
she being a feme covert. The Court held otherwise, and 
ordered judgment to be entered up against defendant for the 


costs. To which decision defendant excepted. 
Rost. W. Sisms, for plaintiff in error. 
BucuaNnan, contra. 
By the Court.—Bennine J. delivering the opinion. 


Did the Court err in rejecting the testimony of Mrs, Wynn 
and that of Mrs. Glass? We think so. 

The plaintiff had to make out a case of “ willful and con- 
tinned desertion’? of him, by the defendant, “for the term 
of three years.” Cobb’s Dig. 226. The testimony of these 
two ladies, was such, that it might have satisfied the jury, 
that the defendant’s desertion of the plaintiff, was not “ will- 
ful ;’ at least was not willful, for the time after the first, or 
second, year of the desertion, but was compulsory—was 
owing to the plaintifi’s opposition to her staying with him, or 
to her returning to him. 

If he “was consenting” to the desertion, the desertion 
was not aground for a divorce, Cobb’s Dig. 226. And the 
jury might have inferred from this evidence, if he had been 
before them, thathe was consenting to the desertion—at 
least for the time subsequent to the first year or two of the 
desertion. 

The testimony, then, ought we think to have been admit- 
ted. 

As to the question of costs. This is not governed by the 
costs Act of 1842, That Act was amendatory of the costs 
Act of 1834, which was amendatory of the costs Act of 
1792. This Act of 1792, was anterior in date, to the jirst 
divorce Act. Therefore, it could not be, that it gave costs in 








» 
4 
i 





284 SUPREME COURT OF GEORGIA. 





Word vs. Word. 





divorce cases brought under the Act; it must have been 
that it gave costs only in other than divorce cases. The two 
Acts amending it, do not add to the cases in which it gives 
costs, they confine themselves tothe cases contained in the 
original Act. Therefore, it cannot be, that these two amend- 
ing Acts regulate costs in divorce cases—or,in any way, 
apply to divorce cases. 

The question of costs in divorce cases, stands, then, sub- 
ject to be decided by the common law. And the common law 
puts alimony, fees to the wife’s counsel, and costs all on 
the same footing, and makes the question who is to pay 
them, depend on the ability to pay them, of the parties 
respectively. As, however, marriage bestows the wife’s 
property on the husband, in the absence of a marriage con- 
tract, the presumption, prima facie is, that the husband is 
the only party able to pay them; and, consequently, the 
husband is prima facie, liable to pay them. This he may 
rebut by showing that the wife is able to pay them. 

In the present case, the evidence as to the ability of the 
parties respectively, if there was any such evidence, is not 
in the record, and therefore we cannot tell whether the Court 
did or did not decide the question of costs, according to the 
principles above stated, as those governing the question. 
The question however will be opened, as we have to grant 
a new trial, on the other point; and its final decision can 
be regulated by those principles. 

We therefore do not decide the question about the costs, 
but merely say, what we do, on the question, to let it be 
known which way we incline. 


New trial granted. 
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Bowie vs. Maddox & Goldsmith. ‘ 
J. S. & L. Bowre & Co.,, plaintiffs in error, vs.) Mappox & 
Go.psmitH, defendants in error. 


{1.] Gestures or exclamations or bearing, which are used as voluntary vehicles 
of thought, are an acted language, which is no more admissible in evidence 
in a man’s favor, than his spoken words to the same effect would be. 

{2.] It is error to charge the jury that circumstances can not outweigh positive 
testimony. 

[3.] Persons who, by their acts, hold themselves out as members of a firm, 
when they actually are notsuch members, are liable as such, only to those 
persons who have acted on the faith of the truth of the appearance, 


Complaint, in Chattooga Superior Court. Tried before 
Judge Croox, March Term, 1859. 


J. S. & L. Bowie & Co., of Charleston, South Carolina, 
prought suit against George B. T. Maddox, Josiah E. Mad- 
dox, and Andrew J, Goldsmith, partners in trade under the 
name and firm of Maddox & Goldsmith, on a promissory 
note for 3735 99, dated 15th October, 1857, and payable 
six months after date, signed “ Maddox & Goldsmith.” 
George B. T. Maddox pleaded the general issue; and 
further, that he was nota partner of said firm of Maddox & 
Goldsmith at the time said note was given, and did not sign 
the same, nor authorize any one to do so for him. 

During the progress of the trial, the defendant, George B. 
T. Maddox, amongst other things, offered to prove by witness, 
Samuel Hawkins, what his conduct was,and how he looked 
and demeaned himself, when informed by the witness that 
it was understood in Charleston that he was one of the firm 
of Maddox & Goldsmith. 

To this testimony plaintiff objected, upon the ground, that 
the defendant could not thus manufacture evidence for him- 
self, The Court overruled the objection and admitted the 
testimony, and plaintiff excepted. 

After the testimony on both sides was closed, the Court 
charged the jufy, as requested by counsel for defendant, 
‘that while the acts or declarations of defendant are compe- 
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tent evidence to show that he was a partner in the firm, yet 
such circumstances will not, and cannot outweigh positive 
proof that he was nota partner, unless it appears by the 
proof that he held himself out to the public as a partner to 
give the firm credit.” 

The Court further charged, at the request of counsel for 
defendant, “that if they believed from the evidence, that 
Dr. G. B. T. Maddox sold goods in Summerville, Georgia, in 
the early part of 1857, down to 20th September, 1857, 
on his own account, without any partner, and in Septem- 
ber sold out to Maddox & Goldsmith, who carried on the 
business until February, 1858, when Harlow bought out 
one partner, and afterwards the other; then defendant was 
not a member of the firm on 15th October, 1857, and the 
jury must find for the defendant, unless he did, or said 
something, which came to the knowledge of plaintiffs, to 
induce them to believe that he was a member of the firm at 
the time the note bears date. 

To which charges plaintiff excepted. 

The jury found for the plaintitls as against Josiah E. Mad- 
dox and Andrew J. Goldsmith, but for the defendant G, B, 
T. Maddox. 

Whereupon, counsel for plaintiff moved for a new trial, 
on the ground that the Court erred in the rulings and 
charges above stated, and excepted to. 

The Court overruled the motion for a new trial, and plain- 
tiff’s excepted, and assigned as error said refusal. 


Dasney, for plaintiffs in error. 
SHROPSHIRE, contra. 


By the Court.—Sreruens J, delivering the opinion. 


[1.] We think the Court erred in admitting§the testimony 
that Dr. Maddox manifested surprise on being informed, 
that in Charleston he was regarded as a member of this 
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firm. This was used as evidence that he was no¢ a mem- 
ber. What more verity is there in a gesttire or exclamation 
of surprise, than in plain words expressing the same emo- 
tion? Yet, his words to that effect would be confessedly 
inadmissible. To admit either the one or the other, would 
open a wide door for the introduction of manufactured evi- 
dence. There are a great many cases where the conduct of 
a person may be introduced as evidence for himself, but it 
is sufficient to remark that they are not cases, as in this 
instance, where gestures or exclamations, or even an “elo- 
quent silence,” are used as voluntary vehicles of thought. 
It would be exceedingly diflicult to distinguish this from the 
case of spoken language, it is acted language—the one be- 
ing quite as voluntary as the other, 

[2.] We think the Court erred also, in charging the jury 
that circumstances could not outweigh direct testimony. 
Direct or positive testimony might come from a very unre- 
liable person, or coming from a source of great respectability 
might yet break down under the weight of its own absurdity. 
It is impossible, therefore, to fix any uniform value upon 
direct or positive testimony assuch, It is equally impossible 
to fix a uniform value upon circumstantial evidence as such. 
In many cases the one justly outweighs the other, while in 
many others the preponderance is precisely reversed. But 
strictly speaking, the evidence on both sides of this case was 
only circumstantial. The testimony that Dr. Maddox sold 
out, for instance, is only a circumstance raising an im- 
probability that he was again immediately connected with 
the firm. No witness could know that he was not a mem- 
ber of the firm, except the members of the firm themselves. 
All other people are necessarily left only to infer it, if they 
get to that conclusion at all. 

[3.] We think the Court was right in holding, that per- 
sons who are mere apparent partners as distinguished from 
actual partners, are responsible as such, only to those who 
have acted on the faith that the appearance was according 
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to thereality. The whole foundation of holding such per- 
sons liable, is good faith. There can be no breach of faith 
where no faith has been refused. 




















Judgment reversed. 


Bens. Barrietp, administrator, de bonis non, of WiINIFRED 
BarrFietp, deceased, plaintiff in error, vs, Witiiam V. 
Kine, and others, defendants in error. 


To a bill filed by an administrator to recover assets, the defendants set up the 
statute of limitations. The complainant insisted, that the defendants held by 
fraud; the defendants met that reply, by insisting, that the heirs had notice 
of the fraud, for the statutory period, before the suit. The Court charged, 
that if the heirs had such notice, the administrator was barred. 

éIeld, That, as there might have been debts to be paid, by the administrator, 
and, as, the heirs might have been persons laboring under disabilities to sue, 


the charge was erroneous. 


In Equity, from Spalding County. Tried before Judge 
Butt, at May Term, 1859. 


This was a bill filed by Benjamin Barfield, administrator 
de bonis non, of Winifred Barfield, deceased, against Wil- 
liam V. King, Milly Barfield and Sarah Barfield. 

The bill states, in substance, that said Winifred Barfield, 
in her lifetime, drew alot of land in originally Muscogee, 
now Harris county; and about 1829, she agreed to sell the 
same to one Noel Matthews, and sent her son, Samuel Bar- 
field, to consummate said sale, and that he received for said 
land, a negro woman Sophia, and her child Sawney, and the 
sum of two hundred dollars in money. That at that time, 
the said Samuel and his brother, John Barfield, and his sis- 
ters, the said Milly and Sarah, all lived with their mother, the 
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said Winifred, and said negroes were brought by Samuel to 
his mother’s, where they remained until her death, about the 
year 1830. 

The bill further charges, that said Samuel fraudulently 
took the bill of sale for said negroes to himself and in his 
name, and which he concealed from his mother during her 
life; that she was illiterate, unable to read or write, but al- 
ways claimed the negroes, and had the possession and con- 
trol of them as long as she lived, and her right and title was 
fully recognized and admitted by said Samuel. 

The bill further states, that after the death of said Wini- 
fred, one Asa Sessions, her son-in-law, became her adminis- 
trator, but failed to claim or administer said negroes as part 
of her estate, but allowed said Samuel to take and hold the 
same ashis own. And the bill charges, that there was, in 
the opinion of complainant, a fraudulent and corrupt under- 
standing and collusion between said Asa and said Samuel ir 
reference to said negroes, That said Asa closed up said ad- 
ministration in a very short time, and obtained letters of dis- 
mission therefrom, and soon thereafter became insolvent; 
and since his death, his childrem have received considerable 
amounts of money or other things of value from said Samuel. 

The bill further charges, that after the death of said Wini- 
fred, the said Samuel claimed and held said negroes under 
said fraudulent bill of sale, and that the defendants, Milly 
and Sarah Barfield, were cognizant of said fraudulent claim 
and concealment. 

The bill further states, that Samuel Barfield died in the 
year 1852 or 1853, and said negroes and their increase came 
into the possession of the defendants, William V. King, Mil- 
ly Barfield and Sarah Barfield, who have held the same ever 
since; that said negroes and their increase now number 
about fifteen. That defendant, King, was appointed the exe- 
cutor of said Samuel, who left a will devising and bequeath- 
ing all his estate to said Milly and Sarah, his single sisters. 


VOL, XXxIx.—19 
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The bill further states, that in 1853, complainant com- 
menced his action of trover against the defendants, for the 
recovery of said negroes, to which action defendants pleaded 
the statute of limitations, and complainant avers that he is 
unable at law to overcome said plea, and can sustain and 
establish his claim only in and by the aid of a Court of Equi- 
ty, by reason of the fraudulent concealment aforesaid, and 
the minority of many of the parties, beneficially interested at 
the time of Winifred Barfield’s death, &c.; and that neither 
complainant, nor those represented by him as administrator 
aforesaid, had any notice or knowledge of the title of said 
Winifred, in and to said negroes, or of the fraudulent prac- 
tices, acts and concealments aforesaid, until a short time be- 
fore the commencement of said action of trover. 

The prayer of the bill is, that defendants be decreed to de- 
liver up said slaves, and to account for their hire, that the 
same may be administered as the estate of said Winifred, and 
distributed according to law. 

Defendants answered the bill, denying all its material al- 
legations, and further relied upon the statute of limitations. 

The bill was subsequently amended, alleging that in the 
year 1853, complainant and one Nathaniel H. King filed 
their bill against defendants, concerning said negroes, and 
prayed for a writ of ne exeat, which bill was sanctioned, and 
a ne exeat issued. Afterwards, a motion was made to dis- 
charge said writ, and upon the hearing thereof, at chambers 
before Judge Starx, defendant, William V. King, offered in 
evidence a certain forged deed, purporting to have been exe- 
cuted by Winifred Barfield to Samuel Barfield, for the lot of 
land drawn by her in Muscogee county, bearing date 7th 
January, 1828, and witnessed by Uriah Askew and Joseph 
Boggs; that said deed was afterwards examined and inspec- 
ted by his counsel and then delivered to defendant, King, 
who promised to record the same, which he has never done,. 
and which he has now in his custody or control, and com- 
plainant prays he may answer fully concerning the same 
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During the trial, complainant proposed to prove by David 
H. Martinand Gilbert J. Green, his counsel in the cause, 
that the original writ of ne exveat, mentioned in the bill, was 
lost, and that the copy offered in evidence was a true copy of 
said original; and that the answers of William V. King, with 
the exhibits thereto attached to said bill, were lost, and no 
copy thereof was in existence. And also, to prove that at 
the trial before Judge Srarx, King, the defendant, produced 
and exhibited the deed mentioned in the amendment tocom- 
piainants’ bill, and which deed said defendant,in his answer 
to the amendment, and in his answer to the notice to pro- 
duce the same to be used in the trial, denied having pro- 
duced at the hearing at chambers before Judge Starx. De- 
feudant objected to the competency of these gentlemen as 
witnesses, upon the ground that they came to the knowledge 
of the facts proposed to be proven, by reason of and pending 
their relation as attorneys; and therefore, excluded by Act 


of 1850, The Court sustained the objection and excluded: 


the witnesses, and complainant excepted. 

At the conclusion of the testimony, the Court charged the 
jury, amongst other things, that if the heirs of Winifred Bar- 
field had notice of the facts and circumstances which are re- 
lied on to show fraud, then the statute of limitations com- 
menced to run against them from the time of such notice. 
That it is a general principle that, in cases of fraud, the stat- 
ute does not commence running until the discovery of fraud. 
If the distributees of Winifred Barfield were defrauded by 
Samuel Barfield, and thecircumstances constituting the fraud 
were concealed from them, or not discovered by them, then 
the statute would not run against them until the discovery ; 
and in order to determine this question, it was proper to con- 
sider the circumstances as disclosed by the evidence; the 
age of the parties; their remoteness from or proximity to the 
scene of the transactions; the nature of the transactions— 
that if they, the heirs, or Sessions, the administrator of Mrs. 
Barfield, were acquainted with the facts and circumstances, 
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and Sessious suffered the statutory period to elapse without 
bringing suit, then he and his successors in administration 
are barred, &c. To which charge complainant excepted. 

The jury found and decreed for the defendants. Where- 
upon complainant moved for a new trial on the following 
grounds: 

Ist. Because the verdict was contrary to the evidence and 
the weight of evidence. 

2d. Because the Court erred in rejecting the testimony of 
Martin and Green, counsel for complainant. 

3d. Because the Court erred inits charge to the jury. 

The Court overruled the motion for a new trial,and com- 


plainant excepted. 


Martin; Green; and Grsson, for plaintiff in error. 
Atrorp; DoyaL; and Peerres & Casaniss, contra. 


By the Court.—Bennine J. delivering the opinion. 


All the questions in the case, are included in the motion 
for;a new trial. We may, therefore, confine ourselves to that 


motion. 
The Court overruled that motion; was the Court right in 


doing so? 

The grounds of the motion were three ; of which it is not 
necessary to consider the first. 

The second was, the rejection “ of the testimony of Mar- 
tin’and Green, counsel for complainant.” 

We thiuk it clear, that the facts sought to be proved by 
these gentlemen, came to their knowledge, during the exis- 
tence_of the relationship of client and attorney, between them 
and the complainants in the ne exeat suit, and, by reason of 
that relationship. And the statute says, that “it shall not be 
lawful for any attorney at law, or in equity,” “to give testi- 
mony” of such facts. Cobb Dig. 280. 

The Court, then, was, we think, right in excluding these 


two gentlemen as witnesses. 
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The third ground of the motion, was the charge of the 
Court. 

A part only of the charge was objected to, in this Court; 
the part which says, “that if the heirs of Winifred Barfield: 
had notice of the facts of the fraud, the statute of limitations: 
commenced running against them, from the time of such 
notice. 

It is probable, that the impression, which this part of the 
charge made on the jury, and which it was the Court’s in- 
tention, that it should make on them, was, that notice of the 
fraud, to the heirs, was notice of it, to the administrator, and 
therefore, that, if there had been four years notice of the fraud 
to them, the suit, althought not a suit by them, but by the 
administrator, was barred. 

Was this a proper impression to be made on the jury ? 
We think net. It may be that there were debts to pay. If 
there were, the administrator was entitled to have the assets, 
to pay the debts, even although he might not be entitled to 
them, to distribute to the next of kin. The negligence of 
the next of kin, might affect their own rights, but it could 
not affect the rights of the creditors. Indeed, if there were 
creditors, would mere inaction in the next of kin, be at all 
prejudicial to them—they having the right to no part of the 
assets, except such as might remain, after the payment of the 
debts? If, then, there were debts, notice of the fraud to the 
next of kin, was not sufficient to bar the right of the admin- 
istrator. And itis not alleged, or proved, that there were no 
debts. 

For this reason, then, this part of the charge, was, we think, 


erroneous. 

It was amiss, we think, for another reason. It does not 
appear, who the heirs were; it is notalleged in the answer, oy — 
proved by the evidence, who they were. It may be, there- 
fore, that they, or some of them, were persons laboring under 
some of the disabilities to sue, mentioned in the statute of lim- 
itations, If they were, those statutes would not begin to run 
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against them, even though they had notice of the fraud, un- 
til the removal of such disabilities, Yet the charge is abso- 
lute and general, and therefore, is a charge as much covering 
the case of heirs laboring under disabilities, as, the case of 
heirs not laboring under disabilities, 

For these reasons, then we think, that this, the third ground 
of the motion, was good. 


Judgment reversed. 


A. H. Foster, and others, plaintiffs in error, vs. Lerrer & 
MenareEkr, defendants in error. 


{1.] A party on the record, who at the trial, has no interest in the event of the 
suit may be examined as a witness. The Central Rail Road § Banking Co. 
vs. Hines, Perkins § Co. 19 Ga. Rep. 203, affirmed. 

[2.] The copy of a letter purporting to have been written by defendants to 
plaintiffs, is inadmissible, there being no proof that it was ever received or 
even sent. 

[3] Letters written by defendant acknowledging the terms of the contract 
sufficient to take the case out of the statute of frauds. 

[4.] If plaintiff calls two days before the time, when bacon is to be delivered, 
at the request of defendant, and is told that it will not be delivered because 
it has been sold to others, no further demand is necessary. 

[5.] If the evidence fully supports the verdict, it will not be set aside on the 
ground of excessiveness. 


Assumpsit, in Catoosa Superior Court. Tried before 
Jadge Crook, at May Term, 1859. 


This was an action by Michael Dickson, Thomas A, 
Buford, and Alexander H. Foster, against John Leeper and 
E. P. Menafee, partners under the name and style of 
Leeper & Menafee, for the recovery of damages, alleged in 
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their declaration to have been sustained by reason of the 
failure and refusal of defendants to deliver to plaintiffs at 
Murfreesboro, in the State of Tennessee, sixty thousand 
pounds of bacon, as they had agreed and undertaken to do. 
The declaration further alleged that said defendants agreed 
and contracted to deliver said bacon at the place aforesaid, 
by the 20th March, 1857, at and for the price of nine cents 
per pound, and that plaintiffs, on that day, demanded said 
bacon, and were ready to pay for the same, but defendants 
failed and refused to deliver the same, and that said bacon 
was worth at that time 15 cents per pound, and plaintiff’s 
thereby were damaged the sum of $3,600. 

The case was submitted upon the evidenee and charge of 
the Court. The jury found for the plaintiffs six hundred 
dollars. Defendants moved fora new trial on the following 
grounds: 

Ist. Because the Court erred in permitting Alexander H. 
Foster, one of the parties plaintiffs, on the record, to be ex- 
amined as a witness for the plaintiffs, 

2d. Because the Court erred in excluding from the jury 
the copy letter from defendants to A. H. Foster, one of the 
plaintiffs dated 12th March, 1857, which was tendered 
in evidence by defendants. 

- $d, Because the verdict is contrary to the evidence, and 
strongly and decidedly against the weight of the evidence, 
and contrary to law. : 

4th. Because the verdict is against the charge of the 
Court in this, that the Court charged the jury, “that it was 
necessary for plaintiffs to prove that they were ready to com- 
ply with said contract on their part, by paying the money 
for the bacon, before they were entitled to recover.” There 
being no evidence, as defendants insist, that plaintiffs were 
ready so to comply. 

5th. Because the jury found contrary to the charge of the 
Court in this, that the Court charged, “that the plaintiffs 
were not entitled to recover (the amount being more than 
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£10) unless they accepted part of the bacon, and actually re- 
ceived the same, or gave something as earnest to bind the 
bargain, or in part payment, or there was some note or 
memorandum in writing, signed by the parties to be charged, 
or by their agents thereunto lawfully authorized.” Defen- 
dants insisting that there was no evidence of any such, 
acceptance, part payment, or note or memorandum in writ- 
ing. 

6th. Because the Court erred in refusing to charge, as 
requested in writing by the defendants’ counsel, that if the 
jury believed that the bacon was to be delivered at Mur- 
freesboro, on or after the 20th March, and plaintiffs never 
called for it on or after that date, then the defendants are 
not liable; that calling for the bacon on the 18th March 
would be no compliance with a contract to deliver on the 
20th, or upto Ist April. In other words plaintifls must show 
that they demanded or called for the bacon on the day it 
was, by the contract, to be delivered, and that they were 
ready to pay the money for it, and failing to prove this, they 
cannot recover. And in lieu of said charge thus requested 
the Court charged the jury, that if they believed that one of 
the piaintiffs called on defendants before the day for the 
delivery of the bacon—say on the 18th March, and defen- 
dants informed him that the bacon had been sold to other 
parties, then it was not necessary for plaintiffs to show that 
they again called onthe 20th, the day the bacon was to 
have been delivered as per contract, provided they should 
think that a contract had been proved. 

7th. Because the damages were excessive. 

After argument, the Court set aside the verdict, and 
granted a new trial on the third, fourth and fifth grounds of 
the motion. 

To which decision plaintiffs excepted. 


Dazsyey; McConnetz; and Axry, for plaintiffs in error. 


Wa ker; and Hacxerv, contra. 
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By the Court.—Lumrxin J. delivering the opinion. 


[1]. Was Foster a competent witness for the plaintiffs? We 
hold that he was upon the authority of the Central Rail- 
road § Banking Co., vs. Hines, Perkins § Co., (19 Ga. Rep. 
203,) with which we are satisfied. 

[2.] Was the Court right in excluding as testimony from 
the jury,acopy of a letter, purporting to have been written 
by defendant to Foster, the 12th of March, 1857? We 
think so; for this reason, amongst others, that it did not ap- 
pear that the original was ever received by him, or even that 
it was sent. 

[3.] Does this case come within the statute of frauds? 
We think not. The letters of the defendant contain a suffi- 
cient acknowledgement of the contract. 

[4.] The request asked of the Court was not law, even 
admitting that the bacon was to be delivered, and paid for, 
between the 2Cth of March and the Ist of April, 1857. If 
the plaintiff called on the 18th of March to get the bacon, 
in accordance with the wishes of the defendants, as commu- 
nicated in their letter, and was informed by them that they 
could not comply with their contract, for that they had sold 
the bacon bought for him to others, that dispensed with any 
future or further demand or offer to comply with their con- 
tract by Foster, & Co. 

[5.] Nor do we think the recovery excessive. Defendants 
proposed to sell Foster sides at 123 or 13 cents, and that is 
the best proof of what bacon was worth at the time. And 
the clerk of defendants testifies that the difference between 
the price of sides and the hog round, was from 1 to 1} 
cents, This will leave a margin sufficiently broad to cover 


the damages, and that too after deducting the expenses of .- 


furnishing casks and packing. 

[6.] The evidence, we think, was ample to support the 
verdict. This isa plain case; the price of bacon rose, and 
the defendants considered it better to risk a recovery in 
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damages rather than comply with their contract. The jury 
likely did right. 


Judgment reversed, 


Rosert L. Roppy anv wire, and others, plaintiffs in error, 
vs. Aaron J. Cox, defendant in error. 


A joint tenant cannot maintain trover against his co-tenant, except in a case 
where one has taken several possession to the exclusion of the other; and 
in such a case, the measure of his recovery is the value of his interest in 
the particular property, after allowing his co-tenant the value of his interest 
in all other property covered by the same joint title, and held by the plaintiff 
adversely to his co-tenant. In other words, a recovery in such a case, isa 
severance of the joint tenancy, and the defendant may refuse a severance as 
to the part in his adverse possession, unless the plaintiff submits to a sever- 
ance of that part of the joint property which may be held by him in the like 
adverse possesion. 


In Equity, in Monroe Superior Court. Decision on de- 
murrer, by Judge Casaniss, at chambers, 21st June, 1859. 


The following judgment pronounced by Judge CasBaniss, 
the presiding Judge, sustaining the demurrer, sets out all the 
facts necessary to a full understanding of the case, and the 
opinion of this Court, viz: 

The bill in this case is filed by R. L: Roddy and wife, W, 
L. Lampkin and wife, R. N. Martin, and Andrew Dunn, and 
alleges that they are children, and heirs at law of Josee Dunn, 
deceased ; that they are the only sisters and brother of Da- 
vid A. Dunn, of Pike county, Alabama, deceased, and claim 
to be heirs at law of said David A. Dunn, together with his 
widow; that said Josee Dunn, before his death, made and 
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executed his last will and testament, in and by which he 
gave and bequeathed to his said son, David A. Dunn, certain 
negroes and property therein named, which he left in the 
possession of Stephen H. Martin, as trustee for his said son, 
and his heirs, and not to be subject to any of the debts of 
his said son, but that he should have the income thereof 
yearly ; that said Stephen H. Martin took possesion of said 
property and held the same in trust for said David A. Dunn, 
to pay him the income thereof yearly during his life, and to 
hold the remainder for his heirs; that said David A. Dunn 
never had any estate in said property, except the annual 
profits thereof; that said Stephen H. Martin held said pro- 
perty in trust as aforesaid for many years, until said David 
A. Dunn removed tothe State of Alabama, when he deliver- 
ed said property to a trustee appointed in said State, viz: 
Franklin A. Rutherford, who took charge of the same in 
terms of the original trust; that said David A., married Oc- 
tavia Rutherford, in said State of Alabama, and afterwards 
died, leaving no child, but leaving his said wife Octavia, and 
his sisters and brother, the complainants in this bill, his heirs 
at law, and his estate is subject to distribution among them 
according to the laws of said State, his widow being entitled 
to one-fourth, and his next of kin to the remaining three- 
fourths. 

It is further alleged, that said Franklin A. Rutherford filed 
a bill in the Chancery Court of Pike county, Alabama, and 
had the estate of said David A. Dunn decreed insolvent, and 
that said property was not subject to his debts, but that he 
had only a life interest in the same, and thereupon the said 
property was turned over to said Rutherford for distribution 
among the heirs at law of said David A., and the complain- 
ants charge that said property is subject to distribution be- 
tween them and the widow of the said David A. Dunn. 

It is alleged, that the widow of said David A., has inter- 
married with one Aaron J, Cox, to whom said Franklin Ruth- 
erford has turned over all of said property and negroes, ex- 
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cept one, and that he has since moved to some distant State, 
and that he and said Rutherford both reside beyond the ju- 
risdiction of this State. | 

It is further alleged, that one of said negroes, by the name 
of Troup, ran away from said Cox, and came to the house 
of Robert L. Roddy, one of the complainants, in whose pos- 
session he has since been with the approval of the other com- 
plainants. 

It is further charged, that said Aaron J. Cox has commen- 
ced his action of trover in Monroe Superior Court against 
said Robert L. Roddy for said negro Troup. And complain- 
ants allege that they are jointly interested with said Aaron J, 
Cox, in said negro, and are entitled to have said negro par- 
titioned among them, share and share alike, and for this pur- 
pose they pray that he may be sold, and that the proceeds of 
the sale and hire of said negro be divided amongst them, if 
it shall be found that said Cox has not received more than 
his share of the estate of said David A. Dunn, deceased, but 
they charge that he has received, and has now in his posses- 
sion some where in the western States, all the remainder of 
said estate, amounting to greatly more than the value of said 
negro Troup. 

They pray that said Cox be enjoined from further prose- 
cuting said action of trover, and that said Cox and Ruther- 
ford may be decreed to account to and with the complainants 
for the amount and value of the negroes, which are in the 
possession of said Cox, together with their hire, deducting 
from the same his share, acquired by virtue of his intermar- 
riage with the widow of said David A. Dunn, and his share 
of the boy Troup. 

To this bill, defendants have demurred, upon the follow- 
ing grounds, viz: 

Ist. For want of equity in the bill. 

2d. That the complainants have no interest in the proper- 
ty sued fur, and no right to recover it, but that it passed un- 
der the will of Josee Dunn, deceased, to Octavia Dunn, widow 
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of said David A. Dunn, as his sole heir at law, according to 
the laws of this State, where said will was made; and upon 
her intermarriage with Aaron J. Cox, the negro in dispute 
vested absolutely in him by virtue of his marital rights, 

gd. That the bill is multifarious, 

The first two grounds of demurrer may be considered to- 
gether, as they are virtually the same, for if the second is 
true, the first is necessarily so; if the complainants have no 
interest in the negro sued for, it follows as a necessary con- 
sequence, that there is no equity in the bill to entitle them to 
relief. 

The question made by the demurrer is, who are the heirs 
at law of David A. Dunn, deceased, in the sense of the term 
“heirs,” as used by Josee Dunn in his last will and testa- 
ment? Are they only to be considered “ heirs” who are 
such according to the laws of Georgia, where the will was 
made, or are they to be held to be his heirs, who are such 
according to the laws of Alabama, where David A, Dunn 
was domiciled at the time of his death? According to the 
allegatious in the bill, the last will and testament of Josee 
Dunn was made and executed in Georgia, where the testator 
at that time, and at his death, was domiciled. By that will, 
he bequeathed the negro in controversy together with other 
property, to his son David A. Dunn, to be held in trust by 
, Stephen H. Martin for said David A. Dunn and his heirs, not 
to be subject to any of the debts of his said son, but he was 
to have the annual profits of the same. David A. Dunn, 
after the death of his father, moved to Alabama, and the 
negro was removed to the same State, and went into the pos- 
session of the trustee appointed in that State. David A. 
Dunn there intermarried with Octavia Rutherford, and after 
the lapse of some years, died, leaving no issue. 

According to the laws of the State of Alabama, the heirs 
at law of a man, who dies without issue, leaving a widow, 
are his widow and next of kin, the next of kin being broth- 
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ers and sisters, if any; the widow is entitled to one-fourth, 
and his next of kin to three-fourths of his estate. 

Admitting (and that is the question made by the demurrer) 
that only a life estate in the negro sued for was bequeathed 
to David A. Dunn with remainder to his heirs, the complain- 
ants insist that, according to the law of the domicil of said 
David A. Dunn, at the time of his death, they are heirs at 
law of said David A:, and are entitled to their respective 
shares of his estate, and, being his heirs, are, in that right, 
entitled to their shares of the negro Troup. 

The defendants reply, that the property passes under the 
will of Josee Dunn, deceased, and his will must be construed 
according to the law of Ais domicil, and according to that 
law, the widow of David A, Dunn, who died without issue, 
is his sole heir at law, and is entitled to the property be- 
queathed to him and his heirs, They insist that the word 
“ heirs,’ must be construed according tothe law of the 
domicil of Josee Dunn, and not according to the law of the 
domicil of David A. Dunn. 

In consideration of this question, it is essential to bear in 
mind, that the property in dispute descends, not as the pro- 
perty of David A. Dunn to his heirs at law, but as the proper- 
ty of Josee Dunn, first to his son David A., during his life, 
and after his death to his heirs. 

If it is to be distributed as the property of the estate of 
David A. Dunn among his heirs, it would unquestionably 
go to, and be distributed among those, who are his heirs at 
law according to the law of his domicii at the time of his 
death. But it was his property only during his life; at his 
death all his right, title and interest in it, and all dominion 
and control over it, ceased forever. According to the facts 
admitted by the demurrer, he had no right to direct the dis- 
position of it by will, nor did it derive any inheritable quali- 
ty from him under the law of his domicil; its inheritable 
quality comes from another source; from Josee Dunn, and 
the disposition made of the property in his will. After the 














: ATLANTA, AUGUST TERM, 1859. 303 





Roddy and wife et al. vs. Cox. 





—_—_—_ 


death of David A. Duwn, it descends not from his estate to 
his heirs, but from the estate of Josee Dunn to the heirs of 
David A. Dunn. Who, then, are the heirs of David A. Dunn, 
in the sense and meaning of that term, as used by Josee 
Dunn in his will ? 

The rule of construction in such cases, long and universal- 
ly recognized by the Courts of all countries, where systems 
of enlightened jurisprudence prevail, must settle this ques- 
tion. The rule in regard to wills and testaments of person- 
al property is thus laid down in Story’s Conflict'of Laws, 
Sec. 469, a: 

“In such cases, where the will or testament is made in 
the place of the domicil of the testator, the general rule of 
the common law is, that it is to be construed according to 
the law of the place of his domicil in which it is made. 
A will, therefore, made of personal estate in England, is to 
be construed according to the meaning of the terms used by 
the law of England; and this rule equally applies, whether 
the judicial enquiry as to its meaning and interpretation 
arises in England or in any other country.” 

“ A will must be interpreted according to the law of the 
country where it is made, and where the party making the 
will has his domicil.” 

Lord Ch. Lyndhurst, in Trotter vs. Trotter, 4 Bligh’s 
Reports, N. S. 502. 

“The same rule will apply to the ascertainment of the 
persons who are to take under a .will or testament, when it 
is made by words designating a particular class, or descrip- 
tion of persons. Who are the proper persons entitled to 
take under the designatio personarum is a point to be ascer- 
tained by the law of the place where the will is made, and 
the testator is domiciled. Thus, for example, if a testator 
should bequeath his personal estate to his “heir at law,” 
who is the person entitled to take under that description, 
will depend upon the law of his domicil. If domiciled in 
England, it will be the eldest son; if domiciled in most of 














304 SUPREME COURT OF itcnioniniaes 





preinieii Roddy and wife et al. vs. Cox. 7 


the cones cof niente, it will be my ‘ibe dition: ‘So if a 
person domiciled in Holland, should bequeath his property 
to the “male children” of certain persons, and the question 
should arise, as well it might, whether by “male children” 
be meant male descendants, that is, descendants claiming 
through males only, the question would be decided by the 
the interpretation put upon those words by the law of Hol- 
land.” Story’s Con. of Laws, Sec. 479, e. 

The same rule is laid down by the Supreme Court of the 
United States in the case of Harrison etal. vs. Nixon, 9 
Peters, 483. 

In that case, the testator, Matthias Aspden, willed that his 
estate, real and personal, should go to the party, who would 
be his lawful heir, in case there might arise any doubts on 
that head. 

The bill was filed in the Circuit Court of the eastern dis- 
trict of Pennsylvania, by Samuel Packer vs. Henry Nixon, 
executor of the last will and testament of Matthias Aspden, 
in which he alleged, “that on the 6th day of December, in 
the year of our Lord, 1791, one Matthias Aspden, Esquire, a 
citizen of the State of Pennsylvania, made and executed 
his last will and testament, bearing date the same day and 
year, wherein and whereby he gave and bequeathed all his 
estates, real and personal, to his heir at law.”” Thecom- 
plainant alleged himself to be the heir at law of the deceased, 
and prayed an account and distribution of his personal 
estate, 

The defendant answered, among other things, that the 
property of the testator was claimed by John Aspden, of 
London, as entitled thereto, under the devise of said testator, 
as his heir at law. 

Pending the suit, petitions were filed by George Harrison 
and others, who claimed to have distribution among them, 
of the estate of the testator, as the party contemplated by the 
will, and prayed that the Court would direct inquiries to be 
made as to their respective claims. The Court ordered that 
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itbereferred toa Master to examine, and state the next of 
kin to the testator 

The Master reported that John Aspden was “heir at com- 
mon law,” and the Circuit Court decreed that the executor 
should account to, and pay overto John Aspden, the heir 
at law of the said Matthias Aspden, deceased, the personal 
estate in his hands, after paying debts, &c. From this 
decree George Harrison and others took an appeal to the 
Supreme Court. 

The domicil of the testator was not distinctly averred in 
the bill, and the Supreme Court Held that an averment of 
the testator’s domicil was indispensable, and that a true 
interpretation could not be made until the country by whose 
laws the will wasto be interpreted was first ascertained ; 
and the case was remanded to the circuit Court for the pur- 
pose of having suitable amendments made in this particular. 

Mr, Justice Story, who delivered the opinion of the Court, 
said: 

‘‘ The present is the case of a will: and so far, at least, as 
the matter of the bill is concerned, is exclusively confined 
to personalty bequeathed by that will. And the Court are 
called upon to give a construction to the terms of the will; 
and in an especial manner to ascertain, who is meant by 
the words heir at law, inthe leading bequest in the will. 
The Janguage of wills is not of universal interpretation, 
having the same precise import in all countries, and under 
all circumstances. They are supposed to speak the sense of 
the testator, according to the received laws or usages of the 
country where he is domiciled, by a sort of tacit reference, 
unless there is something in the langnage, which repels or 
controls such a conclusion. In regard to personalty, in an 
especial manner, the law of the place of the testator’s domi- 
cil governs in the distribution thereof, unless it is manifest, 
that the testator had the laws of some other country in 
view. 

“No one can doubt, if a testator born and domiciled in 
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England during his whole life should, by his will g give his 
personal estate to his heir at law, that ie descriptio persone 
would have reference to, and be governed by the import of 
the term in the sense of the laws of England. . The import 
of them might be very different, if the testator were born 
and domiciled in France,in Louisiana, Pennsylvania, or in 
Massachusetts. In short, a will of personalty speaks accord- 
ing to the laws of the testator’s domicil, where there are no 
other circumstances to control their application: and to raise 
the question, what the testator means, we must first ascer- 
tain what was his domicil, and whether he had reference to 
the laws of that place, orto the laws of any foreign country. 

“ The opinion of the Court distinctly and clearly recog- 
nizes the doctrine that the import of the words “heir at 
law, is to be ascertained by reference to the law of the 
testator’s domicil; and he, and no one else, is heir atlaw, 
whom that law makes such. And the case was remanded 
to have an averment of the testator’s domicil at the execu- 
tion of the will, and at his death, inserted, so that the coun- 
try by whose laws the will was to be interpreted might be 
ascertained. When that was done, there was no doubt as 
to the application of the rule.” 

The same rule is recognized by Chancellor Kent, 
Holmes vs. Remsen, 4 Johnson’s Ch. Rep. 460. 

“The succession to and distribution of personal property 
is regulated by the law of the owner’s domicil, and not by 
the lex loci rei site.” 

Sec. 481, Story’s Con. of Laws, is quoted and relied on 
by counsel for complainants, 

“The universal doctrine now recognized by the common 
law, although formerly much contested, is that the succes- 
sion to personal property is governed exclusively by the law 
of the actual domicil of the intestate at the time of his 
death. It is of no consequence what is the country of the 
birth of the actual intestate, or of his former domicil, or 
what is the actual situs of the personal property at the time 
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of his death; it devolves upon those who are entitled to 
take it as heirs or distributees, according to the law of his 
actual domicil at the time of his death.” 

It has been already remarked, that the property in dispute 
does not descend as the property of David A. Dunn—if it 
did, the doctrine in the section above quoted would be ap- 
plicable. It is not inherited from him, but passes under the 
will of Josee Dunn, after the termination of the life estate 
of David A. Dunn, to the heirs of David A. Dunn. Who 
those “heirs” are,and who answer that descriptio persona- 
rum must be ascertained by reference to the import of the 
term according to the laws of Georgia, the place of the 
testator’s domicil at the making of the will, and at his death. 
When he used the word “heirs,’ the presumption is, he 
meant those who are heirs according to the laws of Georgia, 
and not those who are heirs according to the laws of 
Aiabama—until this presumption is removed, it is conclu- 
sive—it may be removed by showing that at the time the 
will was executed, the testator had reference to the laws of 
Alabama, and not to those of Georgia, but this does not 
appear in the will itself, or otherwise. Construing, then, the 
word “heirs” according to the laws of Georgia, the widow 
of David A. Dunn, who died without issue, is his sole heir 
at law—and as such the property bequeathed by the will of 
Josee Duun to his son David A., and after his death to his 
heirs, passed to her and her alone, and not to her and the 
next of kin of David A. Dunn, jointly, according to the laws 
of Alabaina. 

If the Court is correct in this construction of the word 
“heirs” in the will of Josee Dunn, the complainants have 
no interest in the negro sued for, and no right to recover. 

This view being decisive of the case according to the 
question made by the demurrer, it is unnecessary to deter- 
mine the other ground, further than to say, that in the 
opinion of the Court the bill is multifarious, but that defect 
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can be cured by amendment, and the bill witi not be dis- 
missed on that ground. 

The Court will not consider and decide the question, 
whether the property bequeathed by Josee Dunn in his will 
to his son David A. Dunn did not, according to the legal 
import and effect of the terms used, vest absolutely—that 
question not being raised by the demurrer, and being re- 
served for argument on the plea. If the judgment of the 
Court on the demurrer should be reversed, the Court will 
then hear and determine the other question at the proper 
time. 

It is ordered and adjudged by the Court, that the demur- 
rer be sustained, and that the bill be dismissed on the ground 
that the complainants have no interest in the negro sued for, 
and have no right to the relief they seek, the widow of David 
A. Dunn being his sole heir at law, and as such is entitled to 
the property bequeathed to him and _ his heirs in the will of 
Josee Dunn, deceased. 

To which decision, counsel for complainants except. 


Prereptes & Capaniss; Trrere & Srevens, for plaintiffs 


in error. 


Joun Ruruerrorp; and A, D, Hammonp, contra. 
By the Court.—Sreruens J. delivering the opinion. 


We concur with the Court below, that there is no equity 
in this bill, but our view of the rights of the parties is very 
different from thai expressed by Judge Cananiss. Whether 
the estate given by the will of Josee Dunn, to his son David, 
was a fee simple, or only life estate, with remainder to his 
heirs at law, and in the latter case whether the heirs at law 
are only the widow, or are the widow together with the rest 
of kin, are questions which were strenuously argued before us, 
but which both sides at last besought us nof to decide, if a 
decision of them could be avoided. 
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We think such a decision not at all necessary to a disposi- 
tion of the case, and will therefore refrain according to the 
wishes expressed to us, from giving our views upon these 
points indicated ; but will content ourselves with stating the 
reasons why we think that, upon any one of the views sug- 
gested, this bill was unnecessary, and therefore without 
equity. 

If the estate conveyed, was a life estate to David, with 
remainder to his heirs at law, and the widow is sole heir, 
then the bill fails for the reason assigned by Judge Cazaniss, 
that is to say the complainants simply have no interest in 
the matter. But suppose the heirs at law to be the widow, 
together with the complainants, who are the next of kin. 
This was decidedly the favorite hypothesis of the com- 
plainants. If it be the true one what need have they for the 
biill?.—they, who are defendants in the trover case, and 
Cox, who is plaintiff, are joint tenants of the negro. What 
need has one joint tenant for an injunction to restrain his 
co-tenant from recovering the property from him? His de- 
fence at law is good, and he needsno more. But it may be 
suggested that although, as a general rule, one joint tenant 
can not maintain trover against his co-tenant; yet he may 
do so when, as in this case, the tenant in possession sets up 
his own adverse claim to the whole, tothe exclusion of his 
co-tenant, This also is true; but in such a case the re- 
covery is founded on a partition. Neither joint tenant is 
entitled to recover from the other, under any circumstances, 
the entire property jointly owned, but only the value of his 
own interest in it. Such a case results in a partition of the 
joint property—the whole property which is held by the 
same joint title. They may, if they choose, remain joint 
tenants, but either has the right to a severance. This is 
a severance of the whole, and not of a part. Now thie bill 
alleges in this case, that Cox, the plaintiff in trover, has in 
his possession, to the exclusion of his joint tenants, much 
more than his share of the whole joint property. If so, he 
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is not entitled to recover his interest in the particular negro, 
Troup, whom Dr. Roddy happens to have in his possession, 
Cox cannot insist on a severance as to Troup, without 
allowing it as to allthe rest. Upon the supposition that the 
property is to remain joint, one joint tenant cannot recover 
from another at all; his recovery must be based upona 
severance, and then the measure of his recovery would be 
the value of his interest in the particular property sued for, 
after an apportionment of the whole. But an apportion- 
ment in this ease defeats the right of recovery at all, and 
there was no need of an injunction. True, the bill does 
more than ask an injunction; it seeks a full apportionment, 
and it is contended that the bill ought to have been retained 
for this purpose. Itcannot be retained for that purpose, be- 
cause of the want of jurisdiction over Cox, who, as shown 
by the bill, resides out of the State, and was not caught in 
the State for service. This part of the bill rests upon the 
other, and of course falls with it. Without the injunction 
as asupport for the jurisdiction, it becomes simply a suit in 
this State against a resident of some other State, who does 
not appear ever to have put his foot inside of the limits of 
Georgia. As it was strongly intimated in the argument that 
the rights of these parties would come before us again, upon 
the points which we do not decide, I will not pass from this 
part of the subject, without indicating a point on which 
we desire to have authority produced, if any exists; that 
point is, who are the heirs of David Dunn (in case David 
did not take a fee) meant by the will of Josee Dunn? We 
do not feel the least difficulty in holding that the will (Josee 
Dunn having died domiciled in this State) must be con- 
strued according to the laws of Georgia; but we cannot see 
that this necessarily leads to the conclusion that the widow 
is the only heir (there being no children). The question 
with this assumption then, becomes this; who are the heirs 
of David Dunn’s personal property according to the laws 
of Georgia, he having died domiciled in the State of Ala- 
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bama? The heir is he on whom the lawcasts the inheri- 
tance. Different laws cast it on different persons, but still, 
he on whom it is cast, is the heir. Then on whom would 
the Jaws of Georgia cast the personal property (situate in 
Georgia) of a person dying intestate, domiciled in Alabama ? 
The question is not,on whom the laws of Georgia would 
cast the personal property of David Dunn, 7f he had died 
domiciled in Georgia; that is a supposititious case. The 
ease before us is, when he died domiciled in Alabama. 
This exhausts two out of the three possible cases; the 
other is that of a fee in David. In that case the property 
must pass through the hands of David’s administrator or 
executor, for payment of debts first, and then for distribu- 
tion according to law, or the will, if there be one. Of course 
the heirs at law could not maintain trover before this has 
been done, and there is no need of an injunction to restrain 
Cox in that view; but it is suggested that this has been 
done, and that the decree in Alabama is an adjudication 
that the property belongs for distribution to the heirs at law; 
that whatever estate may have been created by the will of 
Josee Dunn, itis now res adjudicata. This may be so to 
the extent of binding those creditors who werg parties to 
decree, or it may be so without any qualification whatever; 
but then if so, it only amounts to this—that the property 
belongs to the heirs at law, (if more than one) as joint ten- 
ants. This latter case we have already shown, needs no aid 
from an injunction; so that in any of the three views taken 
of the interests of these parties, we are satisfied there was 
no use for an injunction, and no jurisdiction for an appor- 
tionment. The plaintiff in trover can submit to an appor- 
tionment if he chooses, but there is no power here to enforce 
it against him. 


Judgment affirmed. 
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Rurs J. McCuns, plaintiff in error, vs) Leroy McMicuaet, 
defendant in error. 


One, who by acts or declarations, induces another to buy property, as the prop- 
erty of a third person, is thereby estopped from setting up title in themselves 
to said property; but to make such acts or declarations a bar, it should appear 
that they were known to the purchaser, and that he acted upon them, and 
not upon his own knowledge or judgment. 


Trover, in Butts Superior Court. Tried before Judge 
Casaniss, March Term, 1859. 


This was an action of trover, by Ruth J. McCune, against 
Leroy McMichael, for the recovery of six negroes, The ne- 
groes were by the last will and testament of James A, Mc- 
Cune, bequeathed to plaintiff, who was his wile, for and du- 
ring her life, remainder to his four children. 

It appeared, that plaintiff about the year 18—, made a 
division of certain negroes which she held as tenant for life, 
between R. W. McCune and Leroy MeMichael, her son and 
son-in-law, and remaindermen in and wider said will, and 
delivered them to the parties. R. W. McCune took posses- 
sion of the negroes thus allotted to him, and held them until 
his death, as did also McMichael. After the death of R. W. 
McCune, James H. Stark administered “on his estate, and 
sold these negroes as part of his estate, and Leroy McMichael, 
the defendant, became the purchaser. This action was 
brought by Ruth J. McCune, the tenant for life, to recover 
said negroes from McMichael, she claiming and insisting 
that her life estate has not terminated, and that she is enti- 
tled to said slaves, 

The important and material quesiions in the case and to 
which most of the testimony, which was voluminous, was 
directed, were, first, whether plaintiff had relinquished her 
life interest in and to said slaves, when she made the divis- 
ion aforesaid, and suffered them to go into the possession of 
of R. W. McCune, the remainderman, and thereby vested 
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them absolutely in him, or whether she only loaned or let 
him and McMichael have them during her pleasure, and 
until she should call for them? 2d. Whether plaintiff as- 
sented to the sale of said negroes by the administrator of R. 
W. McCune, and if she was not estopped and concluded by 
such assent? 





After the testimony was closed, and the Court charged the 
jury, counsel for plaiutiff requested the Court to charge the 
jury, that in order to enable defendant to defeat a recovery, 
they must be satisfied that he did not himself have knowl- 
edge of the irue state of the transaction between plaintiff 
and R W. McCune, so as to enable him to act upon his own 
information and judgment; for if he had full knowledge of 
the matter, he was bound to act in accordance with the law 
of the case. And also that defendant was influenced to pur- 
chase the negroes by the admissions and acts of plaintiff. 
And further, that if they were satisfied that defendant in the 
purchase of said negroes did not act upon the acts or admis- 
sions of plaintiff, then, and in such case, it is the privilege 
and right of plaintiff to controvert aud disprove the truth of 
any admission made by her to others; and if the evidence 
satisfied them that the admission was erroneous and untrue, 
they should find according to the truth, notwithstanding 
such admission. 

Which request the Court refused to charge, but charged 
the jury that in order to estop or conclude a party by an act 
or admission, it must appear that such party understood the 
subject matter at the time; for if an admission be made, or 
an act done without fraud, then the whole matter is subject 
to the full investigation of the jury, who are to ascertain the 
truth, and find accordingly. 

Plaintifi’s counsel further requested the Court to charge 
the jury, that when property remains in the possession of a 
tenant for life, that is an assent to the entire legacy, and the 
property being in possession of Mrs. McCune, at the death of 
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testator, by virtue of her office of executrix, and there remain- 
ing, necessarily put her in possession with her assent. 
Which the Court refused to charge. 

The jury found for the defendant, and plaintiff moved for 
a new trial, on the grounds that the Court erred in refusing 
to charge as requested; that the Court erred in admitting in 
evidence the depositions of James H. Stark, the administra- 
tor of R. W. McCune, he being an interested witness, and 
because the verdict was contrary to law and the evidence. 





— 


Batty; Beecu; and Grsson, for plaintiff io error. 
Lyon & Boyton; Perpies & CaBaniss, contra. 
By the Court.—Lumrxin J. delivering the opinion. 


We see no error in the record in this case, except the refu- 
sal of the Court to charge as requested; that if the defend- 
ant when he purchased, had knowledge of the plaintiff’s title ; 
Ruth J. McCune is not estopped from recovering the proper- 
ty, notwithstanding her declarations to Judge SrarKx and 
others, unless it was shown that McMichael had knowledge 
of these declarations, and acted upon them in buying the 
negroes at the administrator’s sale. I state the substance or 
legal tenor of the request only. 

Upon the next trial of this case, the first question to be 
found is, was the surrender of the life estate by Mrs, McCune 
to the remaindermen, absolute and unconditional? If so, 
there is an end of the controversy. She is not entitled to 
recover. If, however, she reserved the right to reclaim the 
property, she is entitled to recover, unless she assented to the 
sale of the whole interest in the negroes, by the administra- 
tor of her son, and induced or encouraged McMichael to buy. 
In that event she is equally barred, and cannot maintain the 
action which she has instituted. 
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Now, while it may be conjectured that she did this, and 
the moral conviction is strong that she did, still there is no 
evidence that her acts or declarations, as testified to by Judge 
Srarx, Col. Reid and wife, and others, were communicated 
to McMichael and came to his knowledge. And in the ab- 
sence of any such proof, it must be presumed, that he acted 
upon his own knowledge and judgment. He admits in wri- 
ting, that he took his negroes conditionally, but he is not 
sued for?them, and his son swears, that Rufus W. McCune 
did so likewise. It is for these negroes, bought at the sale, 
that McMichael is sued. And that all the parties were pres- 
ent when this arrangement was agreed upon. 

The issues therefore to be submitted to a future jury, are 
few and simple, and should be directly passed upon, with- 
out being encumbered by so much rubbish. 


Judgment reversed.. 


Cuartes WHELAN, plaintiff in error, vs. Epwarps & Hacx- 
ney, defendants in error. 


A promise to pay a part of the debt of another in discharge of the whole, has 
no consideration to support it, unless that other be a party to the new con- 


tract. 


Assumpsit, in Coweta Superior Court. Tried before Judge 
Hammonp, March Term, 1859. 


This was an action by Richard H. Edwards and William 
H. Hackney, merchants and partners in trade, under the name 
and firm of Edwards & Hackney, against Charles Whelan, 
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for the recovery of one hundred and fifty dollars; and was 
predicated upon the promise contained in the following letter 
written by defendant, and addressed to one of the plaintiffs, 
to-wit: 

“ GREENSBORO’, April 30, 1856. 
Mr. R. H, Edwards: 

Dear Sir: I received yours of the 26th inst., the first word 
since I left Newnan. You say you will take the $150, and 
be the loser that much. I regret that you should lose, but if 
you can tell who the gainer is, or ever will be in that trans- 
action, I will feel obliged to you. Yet I hope that my son 
Francis will be the gainer by being able to take a retrospec- 
tive view of his gambling, drinking, and general dissipation 
during several years past in your town. I hope the past will 
be by him received in such a way as to be a valuable lesson 
to him. Iam led by his high regard for your person and 
interest only, to pay you the $150; as to the value he receiv- 
ed, God knows it was anything but value; his value was 
loss of sleep, loss of money, absence from his family and bu- 
siness; and worse than all, loss of character and practice. 
Yet, he says, you are one of his best friends; as such, I want 
you to advise and admonish and reprove him for the past, 
and caution him against the future. You are able to give 
him a lesson of experience. Be his friend, and I am yours. 

CHARLES WHELAN.” 

P, §.—* Will you risk my sending the money by mail to 
Newnan, having the letter registered, and take the postmas- 
ter’s receipt. C. WHELAN,” 


The defendant’s son, Francis, was owing plaintiffs, one hun- 
dred and seventy-two dollars and nine cents, besides interest, 
by four promissory notes, and the hundred and fifty dollars 
promised to be paid in the foregoing letter, was in payment 
of those notes, and which defendant afterward refused to 
pay. 

Plaintiffs proved by Richard M. Hackney, that at plain- 
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tiffs request, he called on defendant in the town of Newnan, 
and asked him, if he had written a letter to R. H. Edwards; 
he said he had, and that he did intend to pay $150, but 
he had changed his mind, having been written to by so 
many of his son’s creditors, Witness and defendant were 
talking about debts due by defendant's son to Edwards & 
Hackney; defendant said he was much obliged to them for 
waiting with his son; that he had sent the money to Hugh 
Buchanan to pay this debt, but did not send any instructions 
to him what to do with it; that he thought he had paid all 
his son’s debts; but afterwards, receiving so many letters 
about his son’s grocery debts, he concluded not to pay any 
more. 


The presiding Judge charged the jury, who returned a ver- 
dict for the plaintiffs for $150. Whereupon, defendant 
moved for a new trial, on the following grounds: 

Ist. That the Court erred in admitting the evidence of 
Richard M. Hackney, to prove that the promise contained in 
the letter of defendant, was a promise to pay to Edwards & 
* Hackney, and not to R. H. Edwards—counsel for defend- 
ant objecting to the admission of the testimony at the time 
it was offered. 

2d. That the Court erred in admitting said letter in evi- 
dence, the same not containing any promise to pay a debt 
due to Edwards & Hackney—defendant’s counsel objecting 
to the same at the time. 

3d. Because the Court erred in charging the jury, that the 
letter written by defendant contained a sufficient promise to 
pay the debt due by his son, William F. Whelan to Edwards 
& Hackney, provided plaintiffs had proved a consideration 
for said promise. 

4th. Because the Court erred in charging the jury, that 
Edwards being a member of the firm of Edwards & Hack- 
ney, a promise made to him to pay a debt of the firm, was 
as binding as if made to Edwards & Hackney, provided they 
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believed that defendant’s undertaking was to pay a debt due 
to Edwards & Hackney. 

5th. Because the verdict of the jury is contrary to law and 
evidence, &c. 

The Court overruled the motion for a new trial. Where- 
upon defendant excepted, and assigned said decision as error, 





Bucnanan & Wricut, for plaintiff in error. 
R. W. Sirs, contra. 


By the Court.—Srernens J. delivering the opinion. 


Ist. The letter of Charles Whelan contains a reference to 
some debt which his son Francis owed to Richard H. Ed- 
wards; and upon the recognized principle of explaining a 
latent ambiguity, or to state the same thing in perhaps a more 
satisfactory form, upon the principle of reading the letter in 
the light of surrounding circumstances, when the debt to 
which reference is made is not stated upon the face of the 
paper, it was competent to show what debts existed, and 
perhaps even to show to which particular one the reference 
was made; but then the parol evidence should, as I think, 
have been in harmony with the letter, and not contradictory 
to it. The letter spoke of a debt to Edwards, the proof rela- 
ted to a debt to Edwards & Hackney. For my own part, I 
think the evidence was inadmissible.’ And for a similar rea- 
son, I think the letter itself was inadmissible, {t did not 
support the declaration, The declaration sets forth a promise 
to pay a debt to Edwards & Hackney, but the letter shows 
a promise to pay a debt to Edwards. 

2d. But while my colleagues were not quite content fo re- 
pose upon the foregoing view, we are all agreed that there 
was no consideration to support the promise in this case. It 
is the naked case of a promise to pay the debt of another; 
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there is no consideration, either of gain to the promisor or of 
loss to the promisee. It is too clear for argument, that there 
was no gain to Whelan, but it was said there was loss to Ed- 
wards. The letter (referring to another which Whelan had 
received from Edwards) does use this Janguage: “You say 
-you will take the $150, and be the loser that much.” This 
obviously was meant to say, “and be the loser of the remain- 
der”? Hethen adds: “I will give the $150.” True, here 
was an offer to accept one hundred and fifty dollars in dis- 
charge of the whole debt, and a promise to give it. But the 
son was not a party to that arrangement nor privy to it. 
Suppose Edwards had sued him for the whole one hundred 
and seventy dollars, would it have been any defence for him 
to say, “ you have agreed to discharge me?” This is a test. 
Even if Edwards had got the one hundred and fifty dollars 
in money, what would prevent him from collecting ihe debt 
from theson? If another man pays my debt for me, without 
my consent, it is no payment forme. I remain liable. If this 
arrangement had been made between all three of the parties, 
the case would be very different. Butas the case stands, to al- 
low the recovery, would be for Edwards to lose nothing, but 
to get one hundred and fifty dollars from the father, and yet 
leave his demand against the son intact. If Edwards should 
enforce his claim against the son, after payment of the hun- 
dred and fifty dollars by the father, the latter might doubtless 
recover it back; but because he could recover it back, isa 
very good reason why he should not be made to pay it. 


Judgment reversed. 
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Epwarp Gresuam, plaintiff in error, vs. Witt1am E, Wess, 
and E. M. Wittrams, defendants in error. 


{1.] A conveyance of land by one, against whom the land conveyed was held 
adversely by claim of title, is void. Cain § Morris vs. Monroe, 23 Ga. Rep. 
§2, overruled. 

{2.] Complaint in ejectment not amendable by striking out the old plaintiff and 
substituting another in his place. Neall vs. Robertson, 18 Ga. Rep. 399, 


affirmed. 
[3.] A perfect equity cannot originate in a contract, utterly void by law. 


Complaint, for land, in Haralson Superior Court. Tried 
before Judge Hammonp, April Term, 1859. 


This was an action (brought in the form prescribed by 
the Act of 1847) by Edward Gresham, against William C. 
Webb, and Elihu M. Williams, for lot of land number 195, 
in the seventh district of Haralson county. 

Plaintiff proved that the defendants had adverse posses- 
sion of the land at the commencement of this suit, and had 
had for more than a year before. Plaintiff then offered in 
evidence a copy grant (having first proved the loss of the 
original) to John H. Goldsby, for the premises in dispute; 
alsoa deed duly recorded, from Goldsby to Harrison Crow, 
for the same. He then tendered in evidence a deed duly 
recorded from Crow to plaintiff; said deed dated 20th De- 
cember, 1854. To the introduction of which last decd de- 
fendants objected upon the ground, that the same was made 
while defendants held the adverse possession of said premises, 
and that said deed was consequenily void under the statute 
of 32d Henry 8th. The Court sustained the objection, and 


excluded the deed. 
Plaintifl’s counsel then moved to amend the declaration 


by inserting the name of Harrison Crow, asa _ plaintiff in 
the cause; which motion the Court refused. 

Plaintiff then moved to submit the deed from Crow to 
himself, excluded as above, to the jury, the question being 

















* 
oF ead 


Nachman saint TERM, 1859. “321 


Gresham vs. “Webb & Williams. 


one — fact to be daonsined by them; whieh motion the 
“ourt also overruled. : 


To all which rulings and decisions counsel for plaintiff. 


excepted, and assigns the same as error. 
G, J. Wrigur; and Vason, for plaintiff in error. 
MERRELL, contra. 
By the Court—Lvmpxtn J. delivering the opinion. 


Up to 1857, in the case of Cain § Morris vs. Monroe, 
23 Georgi Reports 82, fit had always been held in this 
State, that a conveyance of land by one against whom the 
jand conveyed was held adversely by, claim of title, was void. 
The contrary doctrine was ruled by a majority of this Court 


in that case. My brother Srernens who has taken the: 


place of Governor McDonatp concurring with me, that the 
former adjudications were right, the old doctrine is reestab- 
lished, and I trust the rule thus resettled, will remain until 
changed by the Legislature; for upon this, and all other 
subjects involving the very foundations to property, there 
ought to be an end to questions. 

Nothing is more common than‘to meet with such remarks 
as fell from Lord Chancellor Eldon,‘in the case of Gee vs. 
Pritchard, (2 Sawnst. Ch. Rep. 441.)4 In the remarks of the 
great English Judge, after stating the difficulty which pressed 
him upon the point under consideration, he adds, “but 
it is my duty to submit my judgment to the authority of 
those who have gone before me.” Again, “the doctrines of 
this Court ought to be as well settled, “al made as uniform 
almost as those of the common law.” Still further, “T can- 
not agree that the doctrines of this Court, are to be changed 
with every succeeding Judge. Nothing would inflict on 
me greater pain, in quitting this place, than the recollection 
that I had done anything to justify the reproach, that the 
equity of this Court varies like the Chancellor’s foot.” 

VOL, Xx1X,—-21 
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It is for the sake of upholding the vital principle of uni- 
formity and permanency in decisions, and not on account 
of the paltry gratification of my judicial pride, that I am 
glad to see this and all other important rules of property, 
steadfastly adhered to. 

The deed from Crowto Gresham then being void, the de- 
fendant being in adverse possession of the premises in dis- 
pute, at the time the conveyance was executed, the plaintiff 
could not recover the land in his own name; neither could 
he amend by complaint by striking out his own name, and 
substituting that of Crow, his grantor, in lieu thereof. Neall 
vs. Robertson, 18 Ga. Rep. 399. 

It is argued, that Gresham having purchased and paid for 
the land, he has a perfect equity, which will enable him to 
maintain the action. But how can a perfect equity accrue 
under a contract which is absolutely void ? 

Again, it is insisted that the deed should have been 
allowed to go to the jury, as the plaintiff might have shown 
that the possession of the defendant was not adverse when 
the land was sold. 

The plaintifl’s deed was executed in December, 1854; the 
suit was brought in August, 1855; and the plaintiff proves 
by his own witness, Mathew Reed, that the defendant had 
been in adverse possession, claiming the land as his own, for 
more than twelve months before the commencement of the 
action. Of course, therefore, the possession was adverse in 
December, 1855, when the deed from Crow to Gresham was 


made. 





Judgment affirmed. 
Steruens J, concurring. 


Benninea J. dissenting. 


At the time when the deed from Crow to Gresham, the 
plaintiff, was made, Webb & Williams, the defendants, were 
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in possession; Crow held a deed from one Goldsby. made 
in 1830; that deed was duly recorded. Goldsby was the 
drawer and grantee of the land. So, the title wasin Crow. 
Webb & Williams were in the actual possession'of the land ; 
that was all of their title. 

The Court below held the deed, from Crow to Gresham,. 
void; and the majority of this Court have held it void. 
Judge Sreruens, in delivering the opinion of the majority 
of the Court, stated, that he thought the deed void; made so,, 
however, uot, by the statute of the 32d of Henry the 8th 
against bracery and the buying of titles, but, by the common 
law; that he approved the decision rendered by a majority 
of this Court, in Cain § Morris vs. Monroe, 23 Ga. &2, 
which decision, was, that that statute is not in force; but 
that he considered this deed as one which, the common law 
made void, and that he held the common law to be in force. 

Judge Lumpxin then remarked, that he too thought the 
deed void by the common law, and that he had never con- 
sidered more of the statute of Henry the 8th to be in force, 
than what wasin affirmance of the common law. 

I then said, that I was not prepared to give my assent to 
the position, that the deed was rendered void by the com- 
mon law, that I had never heard the position argued; that 
I would examine it after the adjournment of the Court, and 
do my best,to bring myself to accept it; and that whatever 
the result of my examination was, I would make it known. 

Accordingly, I have examined the position, and am con- 
strained to say, that I cannot accept it. Why I cannot, I 
will now state. 

The position involves two questions; one, whether the 
common law is such, that if in force, it would make the 
deed from Crow to Gresham, void; the other, whether if that 
be so, itisin force. These two questions in their order, 

[1.] Is the common law such, that, if in force, it would 
make this deed from Crow to Gresham, void? 

This question may be resolved into two other questions— - 





i 
ii 
y 
| 











324 SUPREME COURT OF GEORGIA. 





ee, 


Gresham vs. Webb & Williams. 





these two. By the common law is there any restriction on 
the alienability of such a title as that of Crow’s? If there is, 
is this deed of his, within that restriction? 

What was Crow’s title? He had a duly recorded deed, 
from Goldsby, and Goldsby was the drawer, and the grantee, 
of the land. Webb & Williams had the naked possession 
of the land, but that was all they had. They were mere 
original disseizors without any right, or color of a right. 
These things being so, the title of Crow, was, not merely a 
right of action, but it was a right of possession—a right 
of entry by his own act at his pleasure. 2 Black. Com. 195 
et seq. 

Now is tlrere, by the common law, any restriction upon 
the alienability of such a title as this of Crow’s? 

By natural law, the alienability of property is without 
restriction; alienability makes a part, anda great part of 
the value of property. On those, then, who assert a restric- 
tion on the alienability of property, is the burden of show- 
ing, clearly, that there is some municipal laws which makes 
the restriction. Now is there any evidence that clearly 
shows the existence of any rule of the common law, which 
renders, inalienable, such a title, such a title as this of 
Crow’s? I hardly thinkso. 7 

There is, within my reach very little evidence on the ques- 
tion. The statute of the 32d Henry the 8th, was passed in 
1540, more than three hundred years ago; and when it was 
passed, it took the place of the part of the common law, 
which imposed restriction or alienation, in the case of such 
a title as Crow’s, if indeed there was any part of the com- 
mon law, which did that; and all decisions on the subject, 
were, from the date of the statute, placed on the statute, and 
not on the common law. The reports, therefore, for the last 
three hundred years give us no decisions, as to what the 
common law was; and when we require decisions further 
back, we have to go to the year books, and they are not 
within my reach. 
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What other evidence there is, must come from some 
source not entitled to full confidence, for the decisions of the 
Courts are the best evidence of what the common law is. 
Of this inferior kind of evidence, there exists some within 
my knowledge, but it, I insist, is both scanty and conflicting. 
What is it? A dictum of Lord Coke; a similar dictum of 
Chief Justice Montague, certain dictums in echo of these. 
The preamble of the statute of the 32d of Henry the 8th, 
which, is, I think, in conflict with the dictums. This is 
about all. 

The dictum of Coke is, that nothing, in action, entry, 
and re-entry, can be granted over. Coke L. 214,a. 

The dictum of C. J. Montague is: “Further, I take the 
statute, that if he who is out of possession, bargains or sells 
or makes any covenant or promise to part with the land af- 
ter he shall have obtained the possession of it, this shall be 
within the danger of the statute, whether he who so bargains, 
sells, or promises, have a good and true right and title or not; 
and in this point the statute has not altered the law, for the 
common law before the statute was, that he who was out of 
possession might not bargain grant or let his right or title, 
and if he had doneit, it should have been void.” 1 Plow. 88, 

According to these dictuins, if the owner was ont of pos- 
session, he could not “grant,” “bargain,” or“sell,” or, “prom- 
ise’ to do so. His being out of possession was, enough; it 
was not necessary that ancther should be in possession. The 
dictums go to this extent. 

But even these dictums do not go the length of saying, that 
a grant or assignment, by the owner thongh out of posses- 
sion, would not be maintained in equity. We know that 
Courts of Equity, sustain the assignment of choses in action, 
and there is less of maintenance in selling a right of entry, 
than there is, in selling a chose in action, for the last, is no 
more thar a right ofaction, while the first isa right to enter 
at pleasure, by your own act, into the possession of yourown 
property. Courts of Equity also sustain assigninents of a 
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trust, made by the cestui que trust, although it may be, that 
the trustee is in possession, asserting title i in full, in himself, 
and denying the trust, 

So much for the evidence on one side; which is but dic. 
tums at best. 

On the other side, there is, I think, some evidence, 
in the preamble to “the bill of bracery and brying of 
titles’ (32 Hen.&). The terms of the preamble, I think, 
authorize the inference, that the opinion of the legislature was, 
thatthe buying of titles was not maintenance, but was some- 
thing which it required a new law, to prohibit, The preamble, 
after reciting, that the“ ministration” of the laws, &e., was 
“oreatly hindered and letted, by maintenance, embracery, 
champerty,subornation of witnesses, sinister labor, buying of 
titles and pretended rights of persons not being in possession,” 
&c., goeson thus; “For the avoiding of all which misdemean- 
ors and buying of titles and pretended rights,” &c. Now, ifthe 
Legislature had thought the buying of titles, maintenance, 
why should they have mentioned it here? Why should 
they not have been content to let it, with the other mention- 
ed things, be covered by the word “misdemeanors?” Again, 
the expression, “ which misdemeanors and buying of titles,” 
implies in itself, that the buying of titles was thought not to 
be, a misdemeanor, Lastly, if the buying of titles was 
thought to be maintenance, why should it have been men- 
tioned at all—maintenance having been mentioned? That 
word would cover it, At least, why should that species of 
maintenance be mentioned, and none of the many other 
sorts? 

Indeed, so far as I can ascertain, the very expression—the 
buying of titles was imported into the law by this statate, 


I sect the evidence contained in this preamble, against the 
dictums aforesaid, and Lask, if it does not balance and over- 
balance them? Say, however, that it does not, then what is 
the extent of these dictams? Dothey make rights of entry, 
wholly inalienable? Ithink not. Coke’s expression is, that 
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rights of entry cannot be granted—Montague’s, is that, he 
who is out of possession, “ might not dargain, grant or let, his 
right or title’”’ But this was not saying, that a right of en- 
try is whoily inalienable, grants, bargains, leases, are only 
some of the modes of alienation; and they are all modes 
which are not accompanied, by livery of seizin. Feoffment, 
with livery of seizin, is another mode; and a man although 
having only the right of entry, is by virtue of that right, en- 
titled to go on any part of the land, and when there, to sell 
it by feoffment, with livery of seizin. Indeed if the land is 
held adversely to him, and he is afraid to step over the lines, 
it is not necessary that he should do more, than go near to 
the land, and there make solemn claim to the land, and a 
livery in law. 

Blackstone, speaking of the remedies for ouster, says, 
“ The first is that extrajudicial and summary one,” “ of entry 
by the legal owner, when another person who hath no right, 
hath previously taken possession of lands and te: e nents, 
In this case the party entitled may make a formal, but peace- 
able, entry thereon, declaring that thereby he takes pusses- 
sion; which notorious act of ownership is equivalent toa 
feodal investiture by the lord; or he may enter on any part 
of itin she same county, declaring it to be in the uname of 
the whole.” “If the claimant be deterred from entering by 
menaces or bodily fear, he may make claim, as near to the 
estate as he can with the like forms and solemuities which 
claim is in force for only a year andaday. And this claim, 
if it be repeated once in the space of every year and a day, 
(which is called continual claim,) has the same effect with, 
and in all respects amounts to,a legal entry. Such an entry 
gives a man seizin, or puts int» immediate possession him 
that hath right of entry on the estate, and thereby makes 
him complete owner, and capable of couveying it from him- 
self by either descent or purchase.” (3 Black. Com. 174.) 

Thus then it appears, that a man having only the right of 
entry into land, might convey the land, if he would but go 
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through ae ceremony of a momentary entry on any corner 
of the land; orif, deterred by fear from doing that,the should 
go into the neighborhood of the land, and there:make solemn 
claim to. it. In other words, it appears, that whether he could 
convey the land, by grant, by bargain and sale, by lease, he 
could convey it, by feoffment, with livery of seizin. 

If then we concede the dictums of Coke and Montague, 
what do they amountto? No more than this, that though 
the common law forbade the transfer of a right of entry, by 
grant, or bargain and sale, or lease, it did not forbid the 
transfer, by the easy mode abore indicated, viz; a feoffment, 
with livery of seizin. 

Tinsist, then, that there is no sutlicient evidence of any res- 
triction at all, by the common Jaw on the alienability of a 
right of entry, but that if there is, it is confined to certain 
modes of alienation, and does not extend to the mode by 
feoffment and livery of seizin, and that this is a mode prac- 
ticable and easy, in the case of a right of entry. 

Was the deed of Crow’s, made in this way—made with 
ivery of seizin? The evidence is, on this point, silent. And 
in the absence of evidence on the point, I incline to think, 
that a Court should, if necessary tothe validity of the deed, 
presume, that the deed was accompanied by livery of seizin. 
Crow was the true owner, and Webb and Williams were but 
original disscizors. I see not, therefore why the utmost lib- 
erty of presumption, is ot to be exercised, in favor of Crow, 
as against them. A Court—at least a Court of Equity, fre- 
quenily presumes livery of seizin, to prevent injustice and 
iniquity. And whatever a Court of yey could presume, 
may not a Court of law alsc, presume? Does not the Act 
of 1820, put a Court of law, on the same footing, in this res- 
pect, with a Court of Equity? 

My conclusions, then, thus far, are as follows: 

First, there is no sufficient evidence, that the common law 
imposes any restriction at all, on the alienation of a right of 


entry—a right to take sesleatiat at-will, 
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Secondly, if the common law does impose any restriction 
on that right, it confines the restriction to alienation unac- 
companied by livery of seiziun—a thing which may accom- 
pany the alienation of even a right of entry, for the person 
having that right, has the right to enter and make livery of 
seizin. 

Thirdly, as Crow had the right of entry, when he made 
his deed to Gresham, we are, perhaps, bound to presume, 
that he did enter and make livery of seizin. 

Whence, fourthly, itis by no means clear, that Crow’s 
deed is void by the common law, even if there is a rule of 
the common law, which would make it void, unless it was 
accompanied by livery of seizin, for it may have been ac- 
companied by livery of seizin. 

This is my answer to the first of the two questions—the 
question, whether, there is any rule of the commen law, 
which would make the deed from Crow to Gresham void. 

2.] But suppose me wrong in this answer—suppose it to 
be true, that, by arule of the common law, that deed would 
be void, unless it was accompanied by livery of seizin, and, 
that it was not accompanied by livery of seizin—then the 
second of the two questions, demands attention—the ques- 
tion, whether this rule of the common law, is now in force 
in Georgia. 

If there is any rule of tne common law, which would 
make the deed from Crow to Gresham, void, it must bea 
rule which may be stated in some such words asthese: A 
deed made without livery of seizin, by A. to B. for land held 
adversely by C. is void in every instance, even the instance 
in which, A. has the right of entry into the land, and there- 
fore, the right, and the power, to make livery of the land. 
For, Crow had the right of entry into the land in question ; 
his title was a regular chain from the State down to himself; 
Webb and Williams, the persons holding the land adversely 
to him, were mere original disseizors, neither of them hold- 
ing by descent, or other derivative title; Crow, therefore, as 
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we have seen from Blackstone, had the right of possession, 
the right to redress himself by his own act of entry; and 
having that right, he had, as we have also seen from Black- 
stone, the right, aud the power, to make livery of seizin of 
the land. It must be true, therefore, that if there is any rule 
of the common law, which would make Crow’s deed void, 
it is a rule which may be stated in some such words as the 
words aforesaid, which have been used for stating it. 

Now, to any rule susceptible of being expressed in these 
words, a part of the Act 1785, “to render easy the mode of 
conveying lands,” &c., is, I say, directly repugnant. If [ 
am right in this, the rule, if ever in force, was repealed by 
that Act. 

The part of the Act to which I refer, is as follows: 

“ Whereas, many deeds of bargain and sale, and other 
deeds of feoffment or conveyance, have been made, which 


dhave not been enrolled or livery of seizin had, or may be 


different in point of form, when it was the legal intent of 
the party to sell and lawfully convey the same.” 

“Secrion J. Beit enacted §c., That no deed of feoffment, 
bargain or sale, and deed of gift, or other conveyance of 
Jands or tenements whatsoever, heretofore made, shall be im- 
peached or set aside, in any Courts of law or equity, for 
want of form, or livery and seizin, or enrollment, or for any 
other defect in the form orin the manner of the execution 
of any such deeds or conveyance, either in the first deed or 
in any of the mesne conveyances derived therefrom, so that 
the right were and would have been in the person or per- 
sons conveying, if such defects had not happened in such 
conveyance, or in the manner of the execution of the same 


as aforesaid.” 

“Sec. If. And to the end that such evils may be remedied 
in the future,” 

“ Be it enacted, §c. That all deeds of conveyance, by way 
of bargain and sale, bona fide of lands and tenements, and 
executed under hand and seal in the presence of two or 
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more witnesses aud a wilasiile considers paid, thet are 
proved or acknowledged before a justice of peace, or before the 
chief justice or one of the assistant justices, and the said 
deed is registered by the clerk of the Court in the county 
where such lands or tenements lie, in a book by him to be 
kept for that purpose, within twelve months from the date 
of such deed, for which he shall receive four pence per copy 
sheet of ninety words; then, and in that case, such deed of 
conveyance by way of bargain and sale, shall be, and the 
same is hereby declared to be good and valid in law and 
equity, according to the true intent, construction and mean- 
ing thereof”? (Codd, 164.) 

We may safely say, I think, that these words amount, at 
least, to this; that a deed, if witnessed, proved and register- 
ed, as they direct, shall even though not accompanied by 
livery of seizin, be good, ia every case in which, there is in 
the donor, a “right,” to convey with livery of seizin. And 
this, is directly repugnant to the supposed common law rule 
aforesaid, which is, that a deed made without livery of seizins 
by A. to LB. for land held adversely by C. is void, in every 
case—even in the case in which A. has the right of posses- 
sion of the land, and therefore, the right, and the power, to 
make livery of seizin of the land. It therefore, repealed that 
rule, if the rule ever existed, 

And the rule if so repealed, remains repealed, for there has 
been no Act to restore it. 

I say, then, that the common law rule, if ever in force 
here, is no longer in force here. 

I might, I think, stop at this point But I will goa step 
or two further. 

I remark, then, that all, or nearly all, the arguments adap- 
ted, to show, that the statute of the 32 of Henry the 8th, 
is not in force, are also adapted to show, thatany such com- 
mon law rule as this supposed one, is notin force. That 
rule and the statute differ in degree, not in kind—the statute 
being worse than the rule—but their rule is bad enough, I 
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think, to warrant us in believing, that the colonists would 
never have brought it with denen to this new home. It was 
unsuited to their condition; it was calculated to retard the 
growth and settlement of the colony; it was against the 
spirit of commerce, which, even as early as the first coloni- 
zation of Georgia, had become widely diffused in the mother 
country. 

Lastly, I put this question, if we say, that eats a common 
law rule as this, is in force—a rule which forbids a man, to 
sell land to which he has the right of possession, and which 
therefore, he may, af pleasure, by his own act, enter upon 
and be seized of, shall we not have to say, that all the similar 
common law rules are in force; or, the rule that the assign- 
ment of achose in action, is maintenance, and therefore, 
void; the rule that a future interest in land is not assignable; 
the rule that possibilities are not assignable; the rule that 
the landlord cannot sell the leased land, without the consent 
and “attornment” of the tenant? <A right of possession, is 
a much more nearly perfect thing, than any of these. In- 
deed, it is almost a perfect thing; what it lacks may be sup- 
plied by the mere act of its owner—he has but to step on 
his land, claiming it as his own, and the right becomes per- 
fect—becomes a right in which, there i is juris et seisenx con- 
junetio. Nay, if afraid to step on the land, all he has to do, 
is to go near it, and make claim toit. <A right of this kind, 
is more nearly perfect, than a chose in action, for a chose in 
action is a right, that can be asserted by an action at law on- 
ly. 

Upon the whole, then, my opinion is, that the deed from 
Crow to Gresham was valid. I must, therefore, persist in 
my dissent from the judgment of the Court. 
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Osepran Cuasratry, plaintiff in error, vs. Tue Town Coun- 
ciz oF Catnovun, defendant in error. 


A. took out a license from the State, to retail spirits in Gordon county, in No- 
vember, 1858. In December thereafter the Legislature passed an Act author- 
izing and empowering the common council of Calhoun, in said county, to 
levy and collect a tax, not less than one hundred dollars, upon any retail 
establishment, &c, in that place. 

Held, That thé statute was not intended to apply to one who_ had already paid 
the State, for the privilege of retailing. 


Certiorari, in Gordon Superior Court. Decision by Judge 
Crook, April Term, 1859. 


This was a certiorari sued out by Obediah Chastain, against 
the Town Council of Calhoun, to reverse certain proceedings 
of said Council, imposing “a levying a tax of one nonidred 
dollars on petition. 

The facts of the case are as follows: On the 18th day of 
November, 1858, Chastain obtained from the Clerk of the 
Inferior Court, of the county of Gordon, a license to retail 
spirituous liquors in said county, for the term of one year 
from the date thereof, for which he paid the license fee of 
$5 00. Onthellth December, 1858, the Genera] Assembly 
passed an Act, authorizing said Town Council of Calhoun 
19 impese a “corporation tax not exceeding one hundred 
dollars, upon any and all retail establishments, for the retail 
of spirituous, malt, or intoxicating liquors of any kind, 
within the corporate limits of said town of Calhqun, and 
that all conflicting laws are hereby repealed.” 

Under the authority of this Act, the Town Council, on the 
14th January, 1859, passed an ordinance imposing a tax of 
one hundred dollars on all persons then retailing, or who 
might thereafter retail liquors within the corporate limits of 
said town. The Marshal of said town proceeded to col- 
lect said tax of one hundred dollars out of Chastain, and he 
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refusing to pay the same, an execution was issued and levied 
upon his property. 

At the hearing, the Judge of the Superior Court dismissed 
the certiorari, and affirmed the proceedings of respondents— 
the said Town Council. To which decision counsel for 
Chastain excepted. 


Francis, for plaintiff in error. 
Dasyey, contra. 


By the Court—Lumrsin J. delivering the opinion. 


The plaintiff in error had, previous to the passage of the 
Act of 1st December, 1858, obtained from the State, a license 
to retail spirituous liquors, in all and every part of Gordon 
county; consequently,in the town of Calhoun, the place of 
his residence, where he prosecuted his business. He was in 
the exercise of this right, when the additional corporation 
tax of one hundred dollars was imposed upon him. 

If the Act admits of two interpretations, and we think it 
does, that should be adopted most favorable to the tax payer. 
The Town Council of Calhoun were authorized and empow- 
ered to impose a corporation tax of any amount not exceeding 
one hundred dollars, upon any and all retail establishments, 
&e, (See Pamplet cts, 1858, page 130.) Itis undoubtedly 
true, that the language of the statute is comprehensive enough 
to include those already selling under a license ; but it does not 
necessarily apply tosuch. And wethink it more consonant 
to principle to hold, that the power delegated to the corpor- 
ation was only intended to be exercised when the State 
authority, over the subject of retailing, was withdrawn, as 
it will be when the present license expires. 

To hold otherwise would involve this anomally, Cal- 
houn would be the only place in the State where a citizen 
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would be double-taxed for the privilege of retailing spirits. 
The general law withdraws the jurisdiction of the State as 
to retail licenses, from all those towns which by Jaw have the 
authority to levy a corporation tax upon this business. 

When Chastain entered upon his traffic, he had no right 
to anticipate the imposition of this heavy additional tax; 
and he is involved in this dilemma namely: either to relin- 
quish the money which he has expended, and the business 
also in which he has invested his means,or to pay an ad- 
ditional sum of one hundred dollars, for the privilege of 
prosecuting a pursuit which he supposed he had already 
paid for. Give him an opportunity when his present license 
expires, to decide whether he will continue in the trade 
with this superadded tax, or abandon it for some other. 
This is fair play. 

By the literal reading of the law, the tax of one hundred 
dollars might be assessed, regardless of time, as an income 
tax upon property or professions; and such may have been 
the meaning of the Assembly; but such, we apprehend, 
was not their meaning. There isso much obscurity in the 
Act that it requires construction, and cannot well be inforced 
without it. The interpretation we have put upon it, we be- 
lieve to be the most reasonable and just. 


Judgment reversed. 


Barincer Grave.y, plaintiff in error, vs. Amos L. Sours- 
ERLAND, defendant in error. 


Where every charge in complainant's bill, upon which its equity depends, is fully 
met and denied by the defendant, the injunction will erdinarily be dissolved ; 
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especially when it is to restrain the collection of a debt, of more than thirty 
years standing, and for the recovery of which, a judgment has been obtained 
at law, upon the confession of the defendant. 





In Equity, in Polk Superior Court. Dissolution of in- 
junction, by Judge Hammonp, April Term, 1859. 


This was a bill to enjoin a judgment at law, for discovery, 
relief, &c., filed by Balinger Gravely against Amos L. South- 
erland. 

The bill alleges that in the year 1831, complainant, then 
of the State of South Carolina, gave to one Amos L. South- 
erland, since deceased, his promissory note for $200. $100 
due 25th December, 1831, and $100 due 25th December, 
1832. That he paid the first installment about the time it 
became due, and it was so credited on the note. That he 
paid upon the second installment the sum of $59 38, by an 
account against said Southerland, but which was never en- 
tered as a credit on the note; that complainant moved to the 
State of Georgia, in the year 1833; that Southerland the 
payee of the note died in South Carolina the same year, and 
after complainant had removed; that in 1836, he paid $18, 
which was credited on said note, leaving then due on said 
note a balance of $32 97, and which sum with interest there- 
on, is justly due, and which complainant is ready to pay; 
that afterwards, in 1845, the defendant, Amos L. Souther- 
land, the son of the payee, applied to complainant and agreed 
that if he would give him a new note, that he, defendant, 
would return in the fall thereafter, and allow said credits and 
payments, and represented to complainant that he desired it 
so arranged at that time, in order that the heirs might see 
the amount of the claim originally, and that they would then 
settle, by deducting the credits, to, which$complainant was 
entitled that complainant having married the cousin of de- 
fendant, relied on said promise, and said defendant know- 
ing of said relationship, falsely and fraudulently availed 
himself of it, and procured the new note aforesaid, leaving 
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out the credits, to which complainant was entitled; and com- 
plainant gave to him his note under seal, due one day after 
date, for the sum of $204 25. 

The bill further states, that defendant did not return, and 
allow complainant the credit which he had promised to do, 
and which complainant was entitled to have entered on said 
note, but sued out bail process om said note against com- 
plainant, returnable to the March Term, 1854, of Polk Su- 
perior Court, and at the September Term, thereafter, com- 
plainant confessed judgment for the amount of said note, 
with interest thereon, reserving the right.of appeal; that on 
Monday thereafter, it being within four days from the ad- 
journment of said Court, complainant went to the clerk’s 
office, aud applied to enter his appeal, and was informed by . 
the deputy clerk, the principal clerk being absent, that he 
need not then attend to it, but to wait until his attorney 
should return, and that there was ample time; and complain- 
ant relying on this statement, returned home without enter- 
ing his appeal, and rested contented until about two weeks 
thereafter, when upon intimation that he would be too late, 
he again went to the deputy to enter said appeal, which the 
deputy refused to do, and issued execution upon the confes- 
sion, and which execution now in the hands of the Sheriff 
of said county, ‘has levied on the property of complainant, 
and the same is advertised for sale. 

The bill further alleges, that at the time said confession of 
judgment was given, complainant did not know that he 
could prove the payments which he had made on said note, 
Dut he has been lately informed, by a letter received from 
the State of South Carolina, that he could prove the fact of 
-said payment by one Pleasant E. Ladd, of that State, and 
others residing there. 

The bill prays that the judgment at law be set aside and 
dec ared null and void, and that defendant be decreed to re- 
ceive and accept from complainant the balance due on said 
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note, in full payment and satisfaction tpereof, or that said 
note be reformed according to said agreement, and the facts 
of the case, and that said judgment and execution be perpet- 
ually enjoined, &c. 

Defendant answered the bill, and upon the coming in of 
the same, moved that the injunction be dissolved, on the 
ground, that the equity of the bill was fully denied and 
sworn off by said answer. 

The Court sustained the motion, and dissolved the injunc- 
tion. To whieh decision counsel for complainant excepted. 


Cmsuotm & WanpELt, for plaintiff in error. 
Fretper & Broy es, contra. 
By the Court.—Lumrxin J. delivering the opinion. 


Concurring with the Court below, that every material al- 
legation in complainant’s bill, upon which its equity rests, is 
fully denied by the defendant in the answer, we affirm the 
judgment dissolving the injunction. When a debt has been 
due for more than thirty years, it should require a strong 
case, to restrain ajudgment which has been rendered at law, 
and that too upon the confession of the party, and from 
which no appeal was entered, within the time limited by 
law for that purpose. 


Judgment affirmed. 














ATLANTA, AUGUST TERM, 1859. 339 





Smith vs. Morris. 





LittteTon Smirn, plaintiff in error, vs. Jonn T.. Morris, 
. defendant in error. 


Where the process is endorsed on the back of the writ, it is sufficient, without 
stating the case, or naming the defendant; and were it defective, it is amen- 
dable. 


Trover, in Carroll Superior Court. Decision by Judge 
Hammonp, April Term, 1859. 


This case being called, and the parties having announced 
ready, and a jury being empanneled to try the issue, counsel 
for defendant moved to dismiss the action on the ground, 
that the process was incomplete, and void, in this, that the © 
name of defendant was not set out therein, but was wholly 
omitted. It appeared that the process was on the back of 
the declaration, and on the same sheet or leaf of paper, in 
the following words, to-wit: . 


“ Grorc1a—To the Sheriff of Carroll county, greeting: 

The defendant is hereby required personally or by attor- 
ney to be and appear at the next Superior Court to be held 
in and for the county of Carroll, on the first Monday in Oc- 
tober next, then and there to answer the plaintiffs demand 
in an action of trover, as in default thereof, said Court will 
proceed as to justice shall appertain. Witness the honorable 
Dennis F, Hammonp, Judge of said Court, this 14th day of 
September, 1858. 

(Signed,) JOHN LONG, Clerk. 


A copy of the declaration with this process thus endorsed 
had been served on defendant, and an entry thereon to this 
effect, signed by the Sheriff. 

The Court held the objection good, and the defect fatal, 
upon which, counsel for plaintiff moved, that the Clerk be 
allowed to amend the process, by stating the names of the 
parties plaintiff and defendant, above, or in the margin of 
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the process, in the usual form, the omission being a mere 
clerical one. 
The Court refused the motion to amend, and dismissed 


the action. ‘To which decision, counsel for plaintiff excep- 
ted. 





W. W. & M. F. Merretis, by Tuos. W J. Hrin, for 
plaintiff in error. 


Bocuanan & Wrieur, contra. 
By the Court.—Lumrxin J, delivering the opinion. 


The objection to this process would, no doubt, be good at 
common law. For there the process is independent of the 
declaration, which is not filed until after the defendant has 
been brought into Court, by means of the process. Hence 
it must be full and complete of itself. Notso, however, un- 
der the Judiciary Act of 1799. ‘That requires the process 
to be “annexed” to the writ. They must, therefore, be 
taken together. By the process, the Sheriff is commanded 
to summon the defendant to appear at the next Term of the 
Court to which it is returnable. The writ shows who the 
defendant is. Thus identified, he was served by the Sheriff, 
did appear, and filed his defence to the action. We hold 
the process was good. 

Were it deficient, it is amendable under the ninth section 
of the Judiciary Act, which the plaintiff proposed doing, but 


was refused by the Court. 


Judgment reversed. 
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Scranton, Kors & Co., plaintiffs in error, vs. Renrrrow & 
Brotner, defendants in error. 


Evidence sulflicient to support the verdict. 


Assumpsit, in Fayette Superior Court. Tried before Judge 
Butt, March Term, 1859. 


This was an action of assumpsit by Scranton, Kolb & Co., 
merchants of Augusta, Georgia, against Stephen Rentfrow 
and Bucket Rentfrow, partners in trade, under the name and 
style of Rentfrow & Brother, on several promissory notes, 
amounting in the aggregate to about six hundred and twen- 
ty dollars. AJl the notes were signed, “ Rentfrow § Bro.” 

The issue submitted to the jury, was upon the plea of Buck- 
et Rentfrow, one of the defendants, who pleaded, that at the 
time said notes were given, he was nota partner of Stephen 
Rentfrow, or a member of the firm of Rentfrow & Bro., and 
that his name was signed by said Stephen, without his 
knowledge, consent or authority. 


At the trial, the following evidence was adduced: 

Robert Johnson, testified: That in 1855, he sold a barrel 
of brandy to Stephen Rentfrow, and afterwards called on 
Bucket Rentfrow for the money, to pay Jeptha Landrum, 
for a still, which he, witness, had bought from him. Lan- 
drum was owing Bucket Rentfrow, and said that it would 
answer him the same as moncy to settle it with Bucket, and 
in that way the debt was settled by Bucket Rentfrow with 
witness for the brandy. 

William Johnson, testified: That in the spring of 1855, 
he bought of Stephen Rentfrow, out of the grocery, a barrel 
of mackerel; that shortly afterwards, he saw Bucket Rent- 
frow in Fayetteville, who was owing witness for work done 
for him, and asked him for the money, when Bucket asked 
witness if he was not owing in the grocery; witness said he 
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was; Bucket and witness then went to the grocery, and 
Bucket went behind the counter and settled the account, 
Stephen Rentfrow was present at the time, and remarked 
to witness that the account was settled. 

H. F. Underwood, testified: That he had seen boxes and 
barrels of goods and groceries received, marked “ Rentfrow 
& Brother ;” had seen them in 1855, 1856, and 1857; had 
seen some marked to Stephen Rentfrow; that the first and 
last received were marked Rentfrow & Brother; had fre- 
quetly seen Bucket Rentfrow about the grocery when these 
goods were received, marked Rentfrow & Brother. Stephen 
Rentfrow generally attended to the business ; once knew him 
to offer to sell out the grocery; was about to sell it to witness 
and George Ware; the sale was to be kept secret. Thinks 
they commenced business as far back as 1855, probably 1854, 

W. W. Bosworth, testified: That he saw goods received 
at the grocery, marked Rentfrow & Brother, in 1855, 1856, 
and 1857; had also, during the time, seen some marked 
Stephen Rentfrow; those marked to Stephen, were bought 
in the spring of 1856; that he went with Stephen Rentfrow 
to Augusta, in April or May, 1856, and Stephen went to a 
different ‘house from the one they formerly traded with, to 
buy groceries, and witness supposing that he and Bucket 
were in partnership, told the proprietors of that house that 
the debt was good. That he and Rentfrow being the only 
persons at that time, who kept retail groceries in Fayetteville, 
agreed to raise liquor to ten cents a drink, which they did 
upon their return. Afterwards, Bucket Rentfrow called on 
witness and asked him what he thought of the propriety of 
raising the price of liquor, saying at the time, that his reason 
for asking was that he was interested in the business. Had 


an account with Rentlrow’s grocery and settled it with Ste- 
phen, but don’t remember whether the receipt was signed 
“Rentfrow & Brother,’ or “Stephen Rentfrow.’ 
generally attended to the business. 

Johnson Whatley, testified: That he had a conversation 


, 


Stephen 
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with Bucket Rentfrow in 1855 or 1856, and asked him how 
he and Stephen were getting along; he replied, that Stephen 
was selling a good deal, but he did not get much profits ; wit- 
ness remarked to him, that perhaps he was getting a good 
deal out of the grocery himself. Bucket did not deny being 
a partner; thinks they commenced business in 1854; had seen 
barrels come marked to Rentfrow & Brother. Bucket Rent- 
frow was a farmer, and Stephen attended to the business, set- 
tled accounts, &c. 

L. F. Blalack, testified: That he had seen goods received 
at the grocery, marked Rentfrow & Bro, They commenced 
business in 1854; he was in market with Stephen Rentfrow, 
when he bought perhaps his first stock. Had seen Bucket 
frequently in Fayetteville, at the grocery. 

J. L. Blalack, testified: That after the stock of groceries 
were levied on, in 1857, Bucket Rentfrow applied to him, 
to know if he could claim them. Witness informed him 
that he could not, as he had stated to witness, that he had 
only agreed to let Stephen have the use of his name to get 
the first stock, and that he was to have one-half the profits 
realized. Bucket said he had not been interested since that 
time, which was in 1854. Witness advised him that he 
could not claim the goods; did not think that constituted 
him a partner; had a small account at the grocery and set- 
tled it with Stephen; don’t remember whether he took a re- 
ceipt or not. The conversation above referred to with Buck- 
et Rentfrow, was after the 3d March, 1857. 

M. M. Tidwell, testified in substance: That in the latter 
part of the year, 1855, Bucket Rentfrow called on witness to 
know if he had sold a certain house and lot in Fayetteville, 
to Stephen Rentfrow. Witness informed him that he had 
agreed to do so; Bucket said he did not want witness to sell 
itto him if he could avoid it ; that Stephen did not need so 
large and costly a house, and had nothing to pay for it, ex- 
cept what he got out of the grocery, and that it would all be 
coming out of him, Bucket; that he had gone into the busi- 
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ness with Stephen to give him a start again, and that it 
looked like the way, he, Stephen was doing, would ruin him: 
that there were several debts against them which he would 
have to pay; that he understood Stephen was gambling, and 
that he had told him of debts which he had paid, which he, 
Bucket, afterwards found out had not been paid; that Ste- 
phen and his wife, or intended wife, were dressing fine, and 
living well, and all was coming out of him. Witness had a 
small account with Stephen Rentfrow, and settled it with 
him; had known him to sue on accounts in his own name. 

W. W. Matthews, testified: That in 1857, he was Sheriff, 
and in April or May, of that year, levied on the stock of 
groceries, after which Bucket Rentfrow asked him if he did 
not think he was doing wrong to haye his interest locked 
up. 

The notes sued on were dated as follows: One 6th August, 
1855; one 30th December, 1855; and one 6th March, 1856. 
All signed “Rentfrow & Bro. Here the testimony on the 
part of the plaintiffs closed. 

Defendant offered no evidence. 

, 

The Court charged the jury, that if Bucket Rentfrow held 
himself out to the world as a partner, and permitted Stephen 
to buy goods in the name of the firm, orto use the firm 
name to procure credit, then he was liable to those who gave 
the credit, even if no agreement or contract of partnership 
was proved, and even if he had no beneficial interest in the 
concern. 

The jury found for the plaintiffs against Stephen Rentfrow 
only, the sum of $522 25, and plaintiffs moved for a new 
trial on the following grounds: 

Ist. Because the verdict is contrary to law and evidence. 

2d. Because the verdict is not only against law and evi- 
dence, but decidedly against the weight of evidence. 

3d. Because the verdict is against the charge of the Court. 
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The Court refused the motion for a new trial and plaintiffs 
excepted. 


TipwELL & Woores, for plaintiffs in error. 
Bravack; and Huir & Connor, conéra. 
By the Court.—Bennixe J. delivering the opinion. 


We think, that there was evidence enough to support the 
verdict. And the case was submitted to the jury by the Court 
under a charge very favorable to the plaintiff in error, We 
cannot say, that the refusal of the new trial by the Court, 
was an improper exercise of discretion. 


Judgment affirmed. 


Wituram F. Davis, plaintiffin error, vs. Wittram C. Henson, 
Sheriff, defendant in error. 


The Homestead Exemption Acts ia this State, do not protect property from 
judgments founded on torts; they apply expressly and exclusively to judg- 
ments founded on contracts. 


Rule against Sheriff, in Union Superior Court. Decision 
by Judge Ricr, May Term, 1859. 


This was a rule taken out by William F, Davis, against 
the Sheriff of Union county, to show cause why he had 
not made the money ona certain execution in his hands, 
issued in favor of said Davis, against William Jackson. 
The Sheriff answered, that, under and by virtue of said 
execution, he had levied on a certain lot or parcel of land 


¢ 
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belonging to defendant, which was claimed by him as ex- 
empt from levy and sale, under the homestead exemption 
Acts. To this plaintiff replied, that said execution issued 
upon a judgment obtained in an action of slander against 
defendant, and that the exemption laws did not apply or 
extend to judgments recovered in cases of fort, but only to 
those obtained in cases ex contractu. 

The Court held the showing sufficient, and decided that 
the land was exempt from levy and sale under the pro- 
visions of the Acts exempting a certain quantity of land 
from levy and sale, &c., and discharged the rule. To which 
decision counsel for plaintiff excepted. 








Witiram Marrin, represented by Ezzarp, for plaintiff 
in error. 


No counsel appeared for defendant in error. 
By the Court.—Lumrxriy J. delivering the opinion. 


The single question in this case is, whether the Home- 
stead Exemption statute in this State, protects property 
from judgments founded on torts? An inspection of the 
several Acts, shows clearly that they do not, but that they 
apply expressly and exclusively to judgments founded on 
contracts. Cobb, 385, 389, 390. 

Whether this discrimination should be made, it is for the 
Legislature, and not for the Courts to decide. 


Judgment reversed. 
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Joun L. Sawyer, administrator, plaintiff in error, vs, C. A. 
J, Fremister, defendant in error. 


Where the intestate has an estate only for his life, no interest in the property 
can pass to his administrator, and the administrator can have no right to 
bring suit for the property, but that right must be in others. 


In Equity, in Newton Superior Court. Decision on de- 
murtrer, by Judge Casaniss, Mareh Term, 1859. 


In the year 1850 John Sawyer departed this life, leaving 
a will, the third and fourth items of which are as follows, 
viz: 

“Tiem Third. I give and devise to my beloved wife, Mary, 
all my estate, both real and personal, embracing lands, ne- 
groes, horses, stock, household furniture, and utensils of every 
description; money, rights and credits, and whatsoever 
other things I may possess, to have and to hold during her 
widowhood, and to exercise full control over in the sole, 
management and disposition thereof as she may think 
proper, and to give off to her children whatever portions 
she may see proper, either before or at her death: Provided, 
that if my wife, Mary, should intermarry after my death at 
any time, then, and in that event she is no longer entitled to 
the above bequest; but my entire estate, both real and per- 
sonal, shall then be equally divided among my said wife 
and all my children, she receiving a child’s part; and in the 
event of such equal division ever being made, then what- 
ever may have been advanced to any of my children, either 
by myself, during my lifetime, or by my wife after my death, 
shall be taken into the account, and every one share accord- 


ingly.” 

“ Item Fourth. I desire and direct, that my wife, Mary, 
during her widowhood, may give off whatever of my estate 
she may see proper, at any time before or at her death, to my 
children, to each one in whatever proportion she may de- 
sire, and at whatever time she may see proper: Provided, 
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that whatever she may give to my daughter, Sarah A., wife 
of Henry Camp, shall be made over to her and her children, 
not subject to the debts or control of her husband.” 

By the fifth item, he appointed his wife, the said Mary, 
executrix, and his sons, John L. Francis and Thomas Saw- 
yer, executors of his will. 

Under this will, Mary Sawyer, the widow, took possession 
of the entire estate of her husband, and held the same un- 
til the 6th November, 1854, when. by a deed duly executed, 
she made a division of said estate between herself and her 
seven children, giving to each an equal share, and reserving to 
herself one share; being one eighth of said estate, to be 
held in fee simple “according to the directions given in the 
latter clause of the third item of said last will and testament 
of my” (her) “deceased husband, John Sawyer, late of said 
county: Provided, that nothing in the foregoing deed of gift 
shall be so construed as to prevent me” (her) “ from retaining 
for myself, out of said estate, any property, not exceeding 
in value my distributive share as herein set forth, which I 
may think best suited to my condition and cireumstances 
during my natural life, to be equally divided among all my 
children aforesaid, and their heirs and assigns after my 
death,” &c. 

The estate was partitioned in pursuance of this deed, and 
Mrs. Sawyer selected and retained as her share, two negroes, 
worth about a thousand dollars each, and cash and notes 
amounting to about thirty-five hundred dollars. 

Shortly after this division, Mrs. Sawyer entered into an 
agreement under seal, with Creighton A. J. Flemister, one of 
her sons in law, dated 6th January, 1855, whereby, in con- 
sideration that Flemister would support and maintain her 
during her life, and furnish her with money sufficient to meet 
her ordinary wants and necessities, &c., she sold and con- 
veyed to him all her interest in said two negroes; also, the 
use and contro] of her money and notes, to remain in his 
possession, and under his control, during her life. 
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‘Afierw ards, in 1855 or 1856, Mrs. Sawyer departed this 
life intestate, and John L. Sawyer, one of her sons, took out 
letters of administration on her estate, and filed this bill in 
equity, against Flemister, for a recovery of said negroes and 
money, and foran account of hire and interest. 

To this bill defendant demurred, on the ground, that un- 
der the will of John Sawyer, deceased, Mary Sawyer, his 
widow, and complainant intestate, took only a life estate in 
the property devised and bequeathed to her, or a life estate, 
with a power of appointment, and that complainant as her 
administrator could not maintain this suit. 

The Court sustained tlhe demurrer and dismissed com- 
plainant’s bill, and complainant excepted. 


Harper, for plaintiff in error. 
Frioyp, contra. 
By the Court——Bexnine J. delivering the opinion. 


Was the right to sue, in the administrator of Mrs, Sawyer? 
If it was not, the Court below did not err in sustaining the 
demurrer. 

If the interest which Mrs. Sawyer had in the property 
sued for, was no greater than an interest for her life, then, 
at her death, no interest remained to pass to her administra- 
tors; and therefore, no right to sue for the property, could be 
in him. 

Whatever the interest was which she had in the property, 
she must have derived it, either from the will of her deceased 
husband, or from her own deed and its acceptance by the 
remaindermen. 

If it was derived from the will, it could not have exceeded 
an interest for her life, as she remained a widow till her 
death, and the will gave her, in case she remained a widow, 
no greater estate than one during her widowhood. 
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If the interest in the property, was derived from the deed 
and its acceptance by the remaindermen, still it could not 
have been a greater interest, than one for her life; because 
the deed itsclf said, that the property should, at her death, 
be equally divided among certain persons named. This 
restricted her interest in the property, to an interest for her 
life, and gave the remainder to those persons. 

Whether then her interest was an interest derived from 
the will, or an interest derived from the deed,it was but an 
interest for her life. It follows, that, at her death, there was 
none of it left,to pass to her administrator, and, therefore, 
that he had no right to sue for the property or for any interest 
in it. And, thence, it follows that the demurrer was good, 
and that the judgment holding it, good, was right. 

The plaintiff seems to think, that it is his business, as Mrs, 
Sawyer’s administrator, to collect this money and property, 
for the remaindermen, or, for whoever may be entitled to 
the same. Butthey do not need his services. They can 
themselves assert whatever rights they have. Perhaps, they 
are not willing to accept his services; perhaps they would 
evenif he succeeded in this suit, and recovered the property 
for them, choose to sue for it, themselves. In that case, the 
defendant would be ina bad condition, forthe recovery in 
this suit, would be no bar to that suit; and so, he would 
have to respond a second time for the property. 


Judgment affirmed. 
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Camp vs. Matheson & Ohara, et al. 


Natuan F. Camp, plaintiff in error, vs. Marugson & Onara, 
and others, defendants in error. 


Where a creditor takes goods from his debtor on sale, in satisfaction of the 
debt, with a condition that the debt shall be re-opened and be collected if the 
goods should be taken away from him by older liens against the debtor, 
the creditor will not be enjoined, even before the condition has happened, so 
long as older liens remain outstanding, and the condition, therefore remains 
in possibility, from putting his debt into judgment, in order to be in readi- 
ness to mect the condition to the best advantage whenever it may happen. 
He does no wrong, and will not be restrained, until he attempts to enforce 
his judgment. 


In Equity, in Butts Superior Court. Decision by Judge 
CaBANIss, at chambers, Sth October, 1858. 


This was a bill filed by Nathan F. Camp, alleging, in sub- 
stance, that complainant, as the successor of N. F. & J. B. 
Camp, merchants, was indebted to Matheson & Ohara, 
Cameron, Webb & Co., James E. Speer, and Bridges, Dygart, 
& Orrell, in the aggregate, amounting to about two thous- 
and one hundred dollars; that being in embarrassed cir- 
stances, and unable to meet promptly his debts one Alex- 
ander Allmong presented himself as the agent of the above 
named creditors, and demanded payment of the debts, or 
that some arrangement should be made for their liquidation 
or settlement; that not being able to pay said debts by 
cash, and there being other large demands against him, 
some,in judgment, he and said Allmong, as the agent of 
the above named creditors, entered into the following agree- 
ment, viz: 

Georera, Burrs County. 

This agreement entered into this the sixteenth day of 
June, 1856, between Nathan F, Camp, of the county and 
State aforesaid, and Alexander A. Allmong, attorney at law, 
and agent in fact, for William Matheson & William Ohara, 
merchants and partners under the firm name of Matheson 
& Ohara, George H. Cameron, William S. Webb, and Wil- 
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liam M. Sage, merchants and partners, under the firm name 
of Cameron, Webb & Co., and James FE. Speer; all of the 
city of Charleston, in the State of South Carolina; and also 
of Bridges, Dygart & Orrell, of the city of New York, and 
such other demand against the said Nathan F. Camp exist- 
ing, as to make the sum of $5,095 25. Witnesses that the 
said Nathan F. Camp, for and in consideration of the sum 
of money, in the nature of principal interest and cost of 
suit now pending, due on the said several described promis- 
sory notes, has thisday bargained and sold, and by these 
presents doth bargain and sell unto the said Alexander A. 
Allmong, attorney and agent as aforesaid, all his stock in 
trade, goods, wares and merchandize now in his store in 
Jackson, Butts county, at cost of said goods. And the said 
Nathan F. Camp further agrees (that inasmuch as there are 
executions to a very considerable amount outstanding, which 
may seize and consume the before described goods, stock 
in trade, wares and merchandise) to warrant and defend the 
title thereto, and in the event of their being legally appro- 
priated to older and superior claims, that the before described 
claims represented by the said Alexander A. Allmong, shall 
continue in full force and effect, be prosecuted to judgment 
and execution, and otherwise satisfied, as if this agreement 
had never been made. And the said Alexander A. Allmong, 
on his part, hereby agrees to accept and receive the herein 
before described stock in trade, goods, wares, and merchan- 
dise for, and at the sum of $5,095 25, the same being the 
aggregate of his said claims, in fuil satisfaction and pay- 
ment of said demands, upon the condition herein before 
named and specified. 
June 16th, 1856. 
(Signed) N. F. CAMD’, [seat.] 
A, A. ALLMONG, [seat] 
Agent and att’y. 
Signed and acknowledged in the presence of 


J.R.McCorp, J. P. 
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The bill further states, that in pursuance of said agree- 
ment, complainants turned over and delivered said stock of 
zoods to the agent of defendants, who took possession of 
the same and hassold some twelve or fifteen hundred dollars 
worth of said goods; that the meaning and understanding of 
the parties were, and such is the true construction of the said 
agreement, that after paying the demands of the defendants 
amounting to about twenty-one hundred dollars, the remain- 
der of the $5,095 25, agreed to be paid for said goods, 
should be paid and applied by said Allmong, as agent afore- 
said, to other debts and demands against complainant. 

The bill further states, that the judgments existing at the 
time of said sale, has since been levied upon other property 
of complainant, and the same has been soldat a sacrifice, 
and that said Allmong has failed to pay and apply said re- 
mainder, or any part thereof, to said judgments, or to 
any other demands against complainant, and complainant 
charges that the defendants do not intend to comply with 
their contract with him above set out. The bill further 
charges, that “said defendants have been fully paid,’ and 
although they have said goods still in their hands, and un- 
der their control, yet they still hold their demands against 
complainants, and part of which arein suit, and they refuse 
to deliver up said notes. 

The bill prays that defendants be decreed to pay to com- 
plainant the amount in their hands, remaining of the 
$5,095 25, after paying their demands of about $2,100 00; 
that defendants be restrained from paying any debts against 
complainant, and if any have been paid by them, that 
they answer and set forth what amounts; and that an in- 
junction do issue, restraining defendants from trading the 
notes and demands held by them against complainant, 
and that thesame be delivered up; that the suits thereon be 
enjoined; that they be enjoined and restrained from selling 
or removing said goods, and that the Sheriff of the county 
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be ‘ordered and directed to take charge of and hold the 
same, &c. 

The Chancellor refused to sanction the bill and to grant 
the injunction. To which decision, counsel for complainant 
excepted, and assigned the same as error. 


Barter; and Doyat, represented by Grsson, for plaintiit 
in error. 


Froyp; and Prepress, contra. 
By the Court—Stepuens J. delivering the opinion. 


To state this case is to decide it. The complainant enter- 
ed into a written contract with the agent of the defendants, 
selling them his stock of goods for the sum of $5,095 25, 
which he owed to these defendants, together with other 
creditors, all of whom were represented by the same agent. 
the agent stipulating to accept the goods in full satisfaction 
of the debts, unless the goods should be taken away from 
his principals by existing liens, and the complainant stipu- 
lating that if they should be so taken away, these debts 
represented by the agent, should not be considered as 
satisfied, but should be open against him, and might proceed 
to collection. This was his bargain as exhibited by him- 
self inthe writing. His complaint is, that this was nof¢ the 
bargain. An inspection of the paper renders the question 
too clear for hesitation. The whole complaint is, that the 
defendants are doing, and the whole prayer is, that they may 
be restrained from doing, precisely what he agreed they 
should do. It is needless to make specifications. The only 
part of the case which bears any plausibility, is the allega- 
tion that the defendants are proceeding to collect their debts 
(which were satisfied by the sale of the goods) by suit, and 
the prayer that they may be restrained from proceeding with 
their suits. The contract was, that these claims were satisfied 
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by the sale, winloul the ‘goods should te taken by ‘the older 
liens, and it is not stated that the goods had been so taken. 

The argument is, that the claims yet remain satisfied, as the 
condition on which they were to be turned loose again for 
collection, has not happened. The answer is, in the first 
place, that to make this point geod, it ought to be affirma- 
tively alleged, that the goods had not been taken from the 
defendants. But, in the next place, he has no right to have 
the suits stopped before the claims are put into judgment, 
The defendants, on the contrary, have a right to reduce their 
claims to judgment, in order to have them in a form, to be 
immediately collected, whenever the condition happens on 
which the collection was to take place. It is not averred (but 
the contrary is inferable from the bill) that the happening 
of that condition has become impossible, by the payment of 
all older liens. So long as it remains possible, the defen- 
dants have a right to put themselves in readiness to meet it 
to the best advantage. So long as they keep within the 
limits of this discreet preparation, as they will do until they 
attempt to enforce their judgments, they are doing nothing 
wrong, and nothing from which they should be restrained. 
We sustain the Judge in refusing his sanction to this bill. 


Judgment affirmed. 


Wixuram M. Bett, plaintiff in error, vs. Josepx C. McCaw- 
LEY, executor of James Hamrron, deceased, defendant in 
error. 


[1.] Muniments of title proven to have been in existence for forty years, with 
possession in conformity, and coming from the proper custody, are admissible 
as anctent doenments. 
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[2.] A recorded deed of personal property is entitled to go in evidence without 
other proof. 


3.] The presumption of a gift arising from the delivery of personal property 
by a parent toa child, may be rebutted by subsequent acknowledgements of 
the child that he is holding, and had held from the beginning, under a loan. 


{4.] The doctrine that a purchase for value, without notice, takes precedence 
of a prior gift, applies only to a case where the two conflicting titles are 
derived from the same source. 


[5.] The contents of a lost paper are not to be inferred from a xame which the 
witnesses may give the paper, in opposition to proof of itsterms. The con- 
tents determine the name, and not a name the contents. 


Trover, in Cherokee Superior Court. Tried before Judge 
Hammonp, March Term, 1859. 


This was an action of trover brought by James Hampton, 
against William M. Bell, for the recovery of certain negroes, 
to-wit: Rose and Mary; and the children of Mary, viz: 
Moses, Hannah, and Ben. 

The facts of this case are briefly these: Sometime prior 
to the year 1790, John Hampton, intermarried with Joice 
Malone, the daughter of William Malone, the parties at the 
time residing in Newberry District, South Carolina. On the 
10th December, 1790, in consequence, it seems, of the con- 
templated removal of Hampton to the State of Georgia, 
Malone and Hampton entered into and executed what is 
termed by them a “memorandum of agreement,” whereby, 
after reciting that Malone had Joaned to him, in conse- 
quence of his marriage with his daughter, a negro girl 
named Hannah, Hampton “binds himself, his heirs and 
assigns, whenever he or they may be called on by the said 
William, to deliver said negro woman, and increase, if any, 
to the said William, or his assigns,” &c. 

Afterwards, on the 27th October, 1797, the same parties 
signed and executed a “ memerandum of agreement,” reciting 
that Malone had loaned a negro boy, named Benjamin, to 
Hampton and wife, to be returned when demanded. In 
this paper it is recited that Malone is “of Oglethorpe coun- 
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ty, and John Hampton of Washington county, both of the 
State of Georgia.” Afterwards, on the 23d December, 
1807, John Hampton signed an instrument, certifying that 
he had that day received from William Malone, his wife’s 
father, two negroes, Hannah and Benjamin, and binding 
himself, his heirs, executors and administrators, ‘‘to deliver 
unto the aforesaid Malone, Sr., the said’ negroes, Hannah 
and Benjamin, or either of them, whenever he may call on 
me for the same.” Witnessed by John Henley, Jr., and 
Daniel Johnson. 

On the 14th December, 1811, William Malone executed a 
deed of a gift, by which he granted and conveyed to James 
Hampton, his grand-son, (being a son of the said John and 
Joice Hampton) ‘all his right, title, interest, claim and de- 
mand” in and to said negroes, Hannah and Benjamin, and 
their issue. This deed was executed in the presence of two 
witnesses, one of whom was a Justice of the Peace, and re- 
corded in the office of the Clerk of the Superior Court of 
Jackson county, 16th September, 1812. 

Sometime after the execution of this deed of gift, it is 
alleged, that the said James Hampton, the plaintiff, executed 
a bond, or instrument in writing, by which he conveyed to 
his father and mother, the said John and Joice, a life estate 
in and to said negroes and their increase; that they con- 
tinued in the possession of the negroes, or their increase, 
till the death of John Hampton, that they then came into 
the possession of Joice Hampton, who sold Rose and Mary, 
two of the descendants of Hannah, to defendant, in the year 
1838, who has held possession of the same ever since. De- 
fendant is the brother-in-law of plaintiff, having married one 
of the daughters of said John and Joice Hampton. Joice 
Hampton died in 1852, and plaintiff demanded the said slaves 
and their increase from defendant, who refused to deliver 
them up, but claimed the same as his absolute property, 
under his purchase, for a valuable consideration from Mrs 
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Joice Hampton, as above stated. Upon this refusal plaintiff 
instituted this action, for the recovery of said slaves. 

At the trial, plaintiff tendered in evidence the three “ memo- 
randum of agreements” before mentioned, between William 
Maloneand John Hampton, dated respectively 10th Decem- 
ber, 1790, 27th October, 1797, and 23d December, 1807. To 
the introduction of which, counsel for defendant objected, 
on the ground, that there was no proof of their execution. 
Plaintiff, to obviate this objection, examined Nathaniel F. 
Legg, who testified, that he received these papers from 
James Hampton, who said that he received them from Wil- 
liam Malone. Witness further stated, that on enquiry he 
heard that Daniel Johnson was dead, and he could hear 
nothing of John Henley; was acquainted with the hand writ- 
ing of John Hampton, and believes the signature to said in- 
struments to bein his hand writing; that he had searched at 
the house of Joice Hampton, and at Abda Shockly’s, for a 
bond, said to have been given by James Hampton, relative to 
the negroes in dispute, and the interest which John and 
Joice Hampton had therein, but could not find it. Shockly 
told him that he had given it to defendant, and defendant 
gave ittoIra Bell, who returned it to Shockly, and that 
Shockly did not know where it was. 

Defendant had been notified to produce said bond, but 
purged himself under the rule, by swearing that he did not 
have it. 

Upon this proof, the Court admitted the papers in evi- 
dence, and also the deed of gift from Malone to plaintiff, 
dated 14th December, 1811. 

To which rulings defendant excepted. 

A number of witnesses were then examined on both sides, 
whose testimony it is unnecessary to set out, as all the facts 
necessary toa full understanding of the case, are stated 
above, and in the opinion of this Court. 

The Court charged the jury in reference to the bond, or 
conveyance of a life estate in said negroes, by James Hamp- 
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ton n to oJ ohn and Ik oice Hampton, that as it expressed n no con- 
sideration, the jury could use it for one purpose only, and 
that was as an acknowledgment of the parties of John 
and Joice Hampton’s right to the property during their lives, 
so as to show at what time plaintiff’s right of action accrued, 
and consequently at what tate the statute of limitations 
commenced to run. 

The jury found for the plaintiff eighteen hundred dollars 
for the negroes, to be discharged by the delivery of the 
negroes within sixty days, at Marietta, Georgia. Also 
$576 00 for hire. 

Whereupon, counsel for defendant moved fora new trial, 
upon the following grounds, viz: 

Ist, 2d, and 3d. Because the verdict was contrary to law, 
contrary to the evidence and the charge of the Court, and 
strongly and decidedly against the weight of the evidence. 

4th. Because the Court erred in admitting in evidence, 
the instruments or “ memorandums of agreements” between 
Malone and John Hampton, before referred to, without 
proof of their execution. 


5th. Because the Court erred in admitting in evidencethe | 


deed of gift from Malone to James Hampton, the plaintiff, 
without proof of its executien. 

6th. Because the Court erred in admitting evidence in 
reference to said bond, or conveyance from plaintiff to John 
and Joice Hampton, of a life estate in said slaves, 

7th. Because the verdict was contrary to the charge of the 
Court, to the law and the evidence, and without evidence. 

The Court refused the motion for a new trial, and defen- 
dant excepted. 


Brown & Jorpan, represented by Hueu Bucuanay, for 
plaintiff in error. 


Irwin & LEsTER, conéra. 
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By the Court.—Sreruens J. delivering the opinion. 





[1.] We think the “memoranda” were sufficiently proven 
to be admitted in evidence, for aside from all the other proof, 
they were shown to be “ancient documents.” They were 
shown to have come from the proper custody—from Wil- 
liam Malone, and they were shown to have been in ex- 
istence more than forty years, and the possession of the 
negroes was in conformity with these “memoranda” for 
the same period. All this shows them to be ancient docu- 
ments, not needing further proof. 

[2.] Wethink the certificate of record was sufficient to 
carry the deed of gift to the jury. As early as 1755, pro- 
vision was made by statute (see Cobb’s Dig., page 159) for 
recording all conveyances of real and personal property : 
and by subsequent statutes all such conveyances as are 
directed to be recorded, are to be admitted in evidence when 
they appear to have been recorded in conformity with law. 
This point was not urged in argument. 

[3.] All of the other assignments of error resolve them- 
selves into the single one, that the verdict is unsupported by 
the evidence. This being a case where the plaintiff must 
recover on proof of title in himself, and not on mere want 
of title in the defendant, it was argued that the title of these 
negroes was shown to be, not in James Hampten, but in 
John, his father ; for that before John gave the “memoranda” 
acknowledging that he held them as a loan, they had already 
passed to him as a gift, by virtue of their having gone into 
his possession from his father-in-law. Admit it—yet if the 
negroes were his own, he could by virtue of his very de- 
minion as owner cease to hold them as his own, and hence- 
forth hold them as his father-in-law’s, This is just what 
he did, and the agreement was binding. Whoever may 
have been the owner of the negroes before the execution of 
these “memoranda,” William Malone was the owner after- 
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wards, and he subsequently conveyed his title to James 
Hampton, the plaintiff. 

[4.] It was also argued, that because the plaintiff claimed 
undera voluntary conveyance without valuable considera- 
tion, while the defendant claimed under a conveyance for 
value, although from a person who had no title, the plain- 
tiff’s title must yield tothe defendant’s. The first answer to 
this is, that the evidence furnishes strong reason for believ- 
ing that the defendant, though a purchaser for value, had 
notice—a circumstance which deprives him of all advantage 
in his conflict with the mere donee. In the next place, the 
doctrine of preferring a title founded on valuable considera- 
ation, over an older one without such foundation, applies 
only to acase where the conflicting titles are derived from 
the same grantor. It does not mean that the purchaser from 
one who never had any title, is to be preferred over a donee 
who has a gift from him who held the true title; for this 
would be in effect to deprive the owner of the power of 
making a valid gift of his property. The doctrine is, that 
in a conflict between two titles emanating from the same 
source, the one being a gift and the other a purchase for 
value without notice of the other, the purchase shall prevail, 
although it be subsequent to the gift. In this case, the 
donee claims from Malone, and the purchaser from Joice 
Hampton, and she claimed from nobody, except for her own 
life. The title here in contest isto the estate which was left 
after her death. 

[5.] Again, it was argued, that accordiug to the evidence, 
the plaintiff did not relieve himself from the statute of limi- 
tations, the bar being prima facie shown by the adverse 
possession of the defendant for fourteen years. We think 
he did relieve himself from that prima facie case, by show- 
ing that he had conveyed his title to Joice Hampton for her 
life, which lasted till 1852. This then, was the time when 
his cause of action arose, and it was within the four years 
next before the commencement of the action. It was said, 
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I remember, that this conveyance to his mother for life, was 
by Sond, and that a bond cannot operate as a conveyance. 
The paper was sworn to be lost, and the witnesses testified 
as to what it contained. They said it conveyed an estate 
for life. It is a transparent fallacy to argue its contents from 
its name ; its proper name depends upon its contents, and 
these are given by the witnesses. 


Judgment affirmed. 


Apam B. Duty, plaintiff in error, vs. R.& I. Catpwetit & 
Co., defendants in error. 


{1.] An award will not be set aside on account of newly discovered testi- 
mony, when the party has shown no diligence to obtain it. 


[2.] A case pending in Court may, by the agreement of the parties, be arbi- 
trated under the Act of 1856. 


[3.] An award, under the Act of 1856, can only be impeached for fraud and 
corruption in the arbitrators. 


[4.] When a billis presented for sanction, it is not asufficient ground for refu- 
sing it that the same matter has already been passed upon in another case 
between the same parties. 


In Equity, from Spalding county. Decision at chambers, 
by Judge Casaniss, 14th June, 1859. 


Adam B. Dulin presented to Judge Casaniss, at chambers, 
for his sanction, and fiat for an injunction, his bill in equity, 
against R. & I. Caldwell & Co, it being a supplemental 
bill for relief, discovery and injunction. 

The Judge refused to sanction the bill, on the ground 
that the matters therein contained and set forth, had been 
adjudicated; and on the further ground, that a bill iden- 
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tically the same as the one presented had been before pre- 
sented to him for his sanction and refused, and exceptions 
taken to said decision, and a bill of exceptions signed and 
certified and now pending and undetermined, to correct 
and revise said decision. 

To which decision of the Chancellor, refusing his sanc- 
tion to this last bill, complainant excepts, and assigns the 
same as error. 


Hammonp & Son, for plaintiff in error. 


Gipson; and Peertes & Casaniss, contra. 


‘ 


By the Court.—Lumrxin J. delivering the opinion. 


Itis only necessary to state, to make our judgment in 
this case intelligible, that a somewhat protracted litigation 
had taken place between the parties when it was agreed to 
arbitrate the matters in dispute between them. The sub- 
mission was made under the Act of 1856, and was to be 
governed by it in all respects. 

An award was made and returned by the arbitrators, and 
when it was moved to make it the judgment of the Court, 
Mr. Dulin resisted the application. His objections being 
overruled he applied for a bill of injunction, which was 
refused by the Court, and this refusal was brought up by 
writ of error to this Court and affirmed. Another bill of 
injunction has since been presented and refused, and a bill 
of exceptions being presented was signed and certified by 
Judge Casaniss. 

Again, another bill was tendered praying an injunction, 
which the Judge refused to sanction, upon the ground 
that it contained matter which had already been adjudi- 
cated ; and for the further reason, that he had signed and 
certified a bill of exceptions upon his former refusal, which 
was still pending and undisposed of. I would remark, that 
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there is no record of the former Dill, or of the writ of 
error. 

Was the Court right for refusing its sanction to the last 
bill, and for not certifying a bill of exceptions? We think 
not, for the reasons assigned by him. It was his duty to 
sanction the bill, if it had equity, and leave it to the opposite 
party to plead a former recovery, provided the facts war- 
ranted it, or to have refused his sanction for want of equity 
in the bill. 

Did the bill contain any equity? One of the items of 
indebtedness claimed of Caldwell & Uo. by Mr. Dulin, was 
his moiety of the commissions on two thousand bags of 
cotton sold in Charleston. On the arbitration he offered no 
proof-in support of this item. The defendants proved by a 
Mr. Neely, that commissions were not uniform in Charles- 
ton; that some times 25 cents on the bale was charged: at 


others 50 cents; and on some instances 2} per cent. com- 


missions on the value of the cotton. The arbitrators adopted 


the medium rate of 50 cents on the bag, and allowed Mr. 


Dulin one-half of the amount, or five hundred dollars. 
He now charges, as newly discovered evidence, that he 
can prove by several witnesses, naming them, and others in 


‘Charleston, that 2} per cent was the usual charge in that 


place. Has not Mr. Dulin been greatly wanting in diligence, 
in not procuring this testimony before? He was bound to 
furnish proof upon this point; it was a material part of his 
claim. He had ample time to obtain it. It would naturally 
occur to any business man, and such Mr. Dulin was, to ap- 
ply to those engaged in the cotton trade to get it, and he 
could hardly have gone amiss on Bay street for this purpose. 
It would be most extraordinary and unprecedented indul- 
gence to allow this award to be attacked on this ground, at 
this late day, and after all that has transpired in this case. 
But there is an unanswerable reason why this bill should 
not have been sanctioned. It will be recollected that by the 
terms of the submission, the arbitration was to be governed 
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“in all respects” by the Act of 1856; and notwithstanding 
that statute is applicable, only by its very terms, to controver- 
sies originating out of Court, still parties may, by agreement, 
in referring pending suits, adopt the provisions of that Act 
as the law of the proceeding. They did so in this case. 

Now an award made under this Act can only be impeached 
for fraud or corruption in the arbitrators. This applica- 
tion is founded upon no such complaint. The award is 
therefore conclusive, notwithstanding any mistake, either in 
law or fact, in the finding by the arbitrators or even fraud 
in the parties. One averment only can be averred against 
the award, and that is a suggestion on oath, at the term to 
which the award is returned, that the arbitrators, or some 
of them, have been guilty of fraud and corruption in mak- 
ing the award. 

And for these reasons we affirm the judgment of the 
Court refusing to sanction the bill. 


Judgment affirmed. 


Atrrep T, Smrru, plaintiff.in error, vs. James M. Surru, 
defendant in error. 


That there is a mere preponderance of evidence against the verdict, is not 
<fficient to authorize the granting of a new trial. 


Action on sealed note, and motion for a new trial. Tried 
before Judge Croox, in Chattooga Superior Court, March 


Term, 1859. 


This was an action by Alfred T. Smith, against James M, 
Smith, on a sealed note, dated 13th day of June, 1832, pay- 
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able one day after date to John W. Smith, or bearer, for one 
hundred and fifty-seven dollars. On the note was endorsed 
the following credit: “I received on the within note 93 
dollars and 75 cents, this the 29th October, 1851.” 

Defendant pleaded non est factum. 

Plaintiff proved by W. H. Smith, that he made the credit 
on the note, and it was made by the direction of defendant, 
The credit was made under the following circumstances: 
Witness’s father held a forty dollar note on defendant, and 
bought a horse from him and gave him up the forty dollar 
note, and placed the balance agreed to be paid for the horse 
as a credit on the note sued on. The credit was entered at 
the time it purports to bear date. He handed the note to 
to defendant at the time he placed the credit on it, and de- 
fendant said it was all right. 

Plaintiff then offered and read in evidence the note, and 
closed. 

On the part of defendant, the following letter, written by 
plaintiff to defendant, was offered in evidence, to the intro- 
duction of which plaintiff objected. The Court overruled 
the objection, and plaintiff excepted. 

“Resaca, January 15th, 1855. 
Uncre Jim: 

Since Icame home I have made general inquiry about the 
Roberson notes, and I find I will be able to prove that father 
had the note, but gave it back to you, stating he had no 
use for it, and you took it,and also that you agreed to the 
credit on the note that I sued youon. Now it is contrary to 
my feelings to join issue with you any further, and will pro- 
pose to you this: If you will pay the costs, which is only 
five or six dollars, I will dismiss the suit. I propose this 
from this fact, I do not wish to join in law with relations; 
therefore, if you are willing to act upon this principle, let 
me know by letter as soon as you receive these lines, for I 
ean save trouble by taking out interrogatories. It is just 
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with you now to say what shall be done. Our folks are 
well, &c. 


Yours truly, 
A, T. SMITH. 


Defendant then offered and read in evidence, another letter 
from plaintiff, dated Resaca, 10th June, 1856, informing 
defendant that he would be able to prove that the credit was 
entered on the note in his presence, and with his approval, 
assuring him that he wanted no advantage, and asking him 
to come up, and he thought they could fix.it up, &c. 

Defendant further proved by several witnesses that they 
were acquainted with his handwriting, and did not think 
that the signature to the note sued on was his. He also 
proved by the Clerk of the Superior Court of Chattooga 
county, that after the suit was brought defendant came to 
him and showed him a letter from plaintiff, in which he pro- 
posed to dismiss said suit against defendant, if he would pay 
the cost; and that defendant proposed to pay him (witness) 
the cost, which he declined to receive; did not feel authorized 
to dispose of the case without consulting plaintiff's attorney. 

The testimony here closed, and the presiding Judge 
charged the jury, “that the pleaiof non est factum wasa 
part of the pleadings, and that that plea merely put the 
plaintiff upon proof of the note sued on. The law did not 
require him to prove its execution by one who witnessed 
its execution, as the only method of proving it,. but that 
this was only one way to prove it, and it might be proved 
by any other evidence which would satisfy them that the 
defendant executed it or recognized it as his own, as by an 
acknowledgement; and if they believed defendant executed 
the note, or recognized it, that was sufficient to charge him; 
but if they did not believe that he executed or recognized 
it, or if it had been altered in a material part, and the seal 
or date was a material part, without ?defendant’s consent, 
then they should find for the defendant.” And in reference 
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to the proposition to settle the case, the Court charged the 
jury, that if the plaintiff proposed to settle or dismiss the 
suit upon the payment of the cost by the defendant, who 
accepted the offer within the time limited by plaintiff, and 
notified him of said acceptance, and tendered the amount of 
the cost they might find for the defendant; and if no time 
was named within which the proposition was to be accepted, 
then if defendant accepted it within a reasonable time, it is 
sufficient; but if defendant failed to accept the proposition 
as aforesaid, they should find for plaintiff. 

The jury found for the defendant. Whereupon the 
plaintiff’s counsel moved for a new trial, upon the grounds, 
that the verdict was contrary to the charge of the Court— 
contrary to the evidence, and to the law; and because the 
Court erred in admitting in evidence the letter above stated, 
and in the latter portion of the charge above stated. 

The Court refused the motion for a new trial, and counse! 
for plaintiff excepted, and assigns said refusal as error. 


Dasney, for plaintiff in error. 
SHROPSHIRE, contra. 
By the Court.—Bennine J. delivering the opinion. 


Was the Court below right in refusing the motion for a 
new trial? We think so. 

The main ground of the motion, urged here, was, the 
zround, that the verdict was contrary to the evidence. The 
issue was on the plea of non est factum. The verdict was 
in favor of the plea. The question on this ground, therefore, 
is, was the “ weight of the evidence decidedly and strongly” 
against the plea? 

The whole evidence against the plea consisted in the 
testimony of one witness,on one matter—consisted in the 
testimony of W. H. Smith, on the matter of the credit 
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entered on the note. His testimony was sufficiently positive, 
on that matter; it was, that he himself made the credit, 
and made it, by the direction of the defendant. And if this 
was true, if the defendant did make a payment on the note 
it authorizes a strong inference that the note was his. 

But this testimony is greatly weakened by several things. 
Ist. The note was asealed note, and the credit, which 
was for only two or three dollars, was entered just before 
the time at which the note would go out of date, as if, merely, 
to save it from going out of date. 2d. The witness was the 
brother of the plaintiff. 3d. Not only so; the note, probably 
belonged to the estate of the witness’s father, and, therefore, 
was a note in which he, as heir to his father, had an inter- 
est. 4th. Theletters show, that the defendant disputed the 
credit. 5th. They also show, that the plaintiff was willing 
to abandon the note, if tle defendant would pay the costs 
of the action, which costs did not amount to more than 
$5 00 or $6 00. Gth. Five witnesses swore, that they did 
not think the signature that of the defendant. True this 
testimony was not worth a great deal, for the tine when 
those witnesses saw the defendant write, was many years 
before the time when they testified. But then, per contra, 
the time when the note bore date, was many years before the 
time when they testified. 


Now we think that, all of these things considered, the: 


evidence for the plea, almost, if not quite, balances the evi- 
dence against the plea. And if the evidence did this, it is 
not true, that the weight of the evidence, was strongly and 
decidedly against the plea. And, consequently, it is not 
true, that the weight of the evidence, was strongly and 
decidedly against the verdict. 

This ground involves all of the grounds except two. Of 
those two, the one was the admission of the letters of the 
plaintiff, to the defendant; the other, the charge, that if the 
plaintiff offered to settle or dismiss the case, on the defen- 
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dant paying the costs, and the defendant accepted the 
offer, and duly tendered thecosts, the plaintiff was bound 
by his offer, and the jury ought to find for the defendant. 
That the letters were admissible, is clear, if proof about 
the compromise was admissible. Was proof about that ad- 
missible, seeing, that there had been no performance of 
what, by the compromise, the defendant was to do; viz: 


pay the costs, but only an offer to perform? And this re- 


solves itself into the question, was the charge as to the com- 
promise right? 

We have much doubt on this point. But we rather think, 
that as the case stood, the charge wasallowable. As the 
case stood, the presumption was, that the note was not the 
note of the defendant, for the case stood with a plea of non 
est factum in. If it was not his note, his liability for the 
costs, was only secondary, only conditional—depending on 
whether the plaintiff should be able to pay them or not, 
whilst the liability of the plaintiff to pay them was primary 
and absolute. Therefore, a promise by the defendant to 
pay the costs was, on the presumption aforesaid, a thing of 
value to the plaintiff; it was a promise to pay what, other- 
wise, he would have had to pay, and to pay as his own 
debt; and being of value to him, it was a sufficient consid- 
eration, to support his promise to dismiss or abandon, the 


action. We rather think, then, that the charge, which in 


effect held the compromise to be binding, though there hac 
been no payment of the costs, but only an offer to pay then. 
was not erroneous. 

But still we have great doubt on this point—doubt whet! - 
er in such a case, any thing short of actual performance « 
the promise, will do. The point was barely mentioned; © . 
was not argued. 


Judgment affirmed.. 
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Tomas U. Wickes, plaintiff in error, vs. J. H. McCune 
& Co., defendants in error. 


{1.] A party to a suit, is incompetent as a witness, for his co-party, as long as 
he remains liable for the costs. 


[2.] A minor child off at school, contracted an account with merchants, which 
his father paid. The next year the child contracted another account with 
the same merchants, which the father refused to pay. The first year, and 
also the second, the father caused the merchants to be notified, that they 
were not to sellthe son any goods, without instructions from the man with 
whom the son was boarding. There was no evidence, as to the amount 
and items, of the second account. 


Held, That the father’s paying the first year’s account, was not a fact from 
which it would be allowable to infer, that he authorized the contracting of 
the second year’s account. 


Complaint, on account, in Fulton Superior Court. Tried 
before Judge Buit, April Term, 1859. 


This was an action by J. H. McClung & Co., merchants, 
against Thomas U. Wilkes, to recover the sum of $63 20, 
on account of goods, wares and merchandise, sold and de- 
livered to defendant’s son during the year 1856. Thomas 
U. Wilkes, the defendant, was charged with the goods. 

At the trial 2. /. Hutchins’s depositions were read, who 
proved that he wasa clerk for plaintiffs. The goods were 
sold to defendant’s son, and charged to defendant by his 
son’s direction. The account was made in 1856. 

George R. Ward deposed, that he was engaged in the 
dry goods with J. H. McClung, asa partner, but was not now 
interested, and had no interest in the account sued on. The 
goods were sold to defendant’s son, and were charged to. 
defendant by direction of his son. The last account, the 
one sued on, was made in the year 1856. 

Plaintiffs further proved, that the account of the previous 
year, contracted by this same son, amounting to about seven- 
ty dollars, had been paid by defendant, without objection to 
complaint. The goods were sold at Rome, Georgia; defen- 
dant lived in Atlanta, and his son (Thomas) resided at Cave 
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Spring, and boarded there with Carter Sparks, whose resi- 
dence was sixteen miles from Rome; the son was between 
fifteen and sixteen years of age, and was going to school at 
Cave Spring. 

Defendant’s counsel objected to the testimony of Ward, 
on the ground, that he was a party plaintiff, and incompe- 
tent. The Court overruled the objection, and defendant ex- 
cepted. 

Defendant also objected to the proof, as irrelevant, that 
defendant paid the account contracted by his son in 1855, 
The Court overruled the objection, and defendant excepted. 

The Court, at the conclusion of the testimony, charged 
the jury, that if the defendant’s son made an account with 
plaintiffs the previous year, (1855) which defendant paid 
without objection or disapprobation, the plaintiff had the 
right to infer, that the goods were bought with the approba- 
tion of the defendant, and if he did not intend in future, to 
be bound, he should have given notice to plaintiffs; that 
the payment of the account of 1855, was a ratification of 
the son’s authority to contract it, and from which plaintiffs 
had the right to presume a continuance of the authority. 

To which charge counsel for the plaintiffs excepted. 

Counsel for defendant requested the Court to charge the 
jury, that plaintiffs were not entitled to recover, as the goods 
furnished were not necessaries. The Court refused so to 
eharge, having previously charged that plaintiffs were not 
entitled toa recovery,on the ground that the goods sold 
were necessaries—there being no evidence that they were 
necessaries. To which counsel for defendant excepted. 

The jury found for the plaintiffs the amount of the ac- 
count sued on. Whereupon, defendant moved for a new 
trial, on the grounds, that the Court erred in the rulings, 
eharges and refusals to charge above stated and excepted to, 
and because the verdict was contrary to law and the evidence. 

The Court refused to grant a new trial, and defendant 
excepted, and assigned said refusal as error. 
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GarTrRELL & Hix, for plaintiffs in error. 
Guienn & Cooper, contra. 


By the Court.—Bernnine J. delivering the opinion. 


The question is, ought this Court to grant a new trial in 
this case? And, we think, that it ought. 

[1.] The objection to Ward, as a witness was good. 
When his interrogatories were taken, he was still liable for 
the costs; nothing had then been done, to indemnify him 
against that liability, if, indeed, anything ever was done. 

The objection to the charge, was also, as we think, good. 

That a father pays one account contracted by his son, does 
not warrant the inference, that he authorized his son to cen- 
tract another account. This certainly is true, unless the 
second account is similar, in amount and items, to the first. 
In the present case, there was no proof, as to the amount 
and items, of the first account. 

Again; Carter W. Sparks, with whom the minor was 
boarding, (the minor being at school,) deposed as follows; 
“That he did receive verbal instructions from the defendant, 
the first year, and, written instructions, the second year, to 
the effect, that the merchants were not to sell the said 
Thomas G. Wilkes, any goods, without instructions from 
him—-said instructions was duly communicated by me, to 
the merchants at Cave Spring.” 

Now in the face of such instructions as these, communi- 
cated to the merchants, would it be allowable to infer, that 
because the father paid the account of the first year, he 
authorized the contracting of the account of the second 
year? Surely not. What more could he do—even sup- 
posing, that he had authorized the contracting of the first 
year’s account, but wished not to authorize the contracting 
of any future account? 

We think, then, that the charge was erroneous. 
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In respect to the request to charge—we are not quite sure, 
that we understand the ground of the Court’s refusal of 
that request. Therefore, so far as that point is concerned, 
we will merely refer tothe case of Brown §& McCoy vs. 
Deloach, decided at Macon, June, 1859. 

Itis unnecessary to consider the other grounds. 


Judgment reversed and new trial granted. 


Wuey Poot anp wire, plaintiffs in error, vs. Rrcuarp Mor- 
Ris, et al., defendants in error. 


f1.j The admissions of a life-tenant are not evidence against the remainder- 
man; they are not privies in estate, a privy being a successor to the same es- 
tate, and not to a different estate in the same property. 

[2.] One of two joint complainants has a right under our statute to amend the 
bill by striking his name as complainant, and inserting it as defendant, 

[3] One estate can not be merged in another, unless both estates are owned by 
the same person in the same right. 

[4.] Men are to be presumed to intend that which they have the right and pow- 
er to do, rather than what is beyond their right and power. 


In Equity, in Henry Superior Court. Tried before Judge 
Caganiss, April Term, 1859. 


This was a bill filed by Wiley Pool and his wife, Eliza- 
beth, against Richard Morris, and Absalom R. Allen, seek- 
ing the partition of certain negroes, and to set up Mrs. Pool’s 
equity in the share or interest coming to complainants, 

The facts of the case are about as follows: In 1814, Absa- 
lom Ramey, and Daniel Ramey, of the county of Clark, 
executed their respective deeds of gift, conveying to Nancy 
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Allen, certain slaves for her life, and at her death remainder 
to her three children, Absalom R. Allen, Naomi Allen, and 
Elizabeth Allen, and to any other children she might have. 
Naomi intermarried with Richard Morris, one of the defend- 
ants, and Elizabeth intermarried with Wiley Pool, the com- 
plainant. Nancy Allen never had any other children, and 
she and her husband James Allen, retained the use and pos- 
session of the negroes and their increase till 1828, when the 
remaindermen all being of age, and Naomi and Elizabeth 
being married as aforesaid, said Nancy and her husband 
relinquished and surrendered their life estate in said negroes 
to Richard Morris, Wiley Pool and Absalom R. Allen, who 
had a division thereof, and each took possession of the share 
allotted or assigned to him, and entered into bonds, condi- 
tioned, to contribute and pay yearly a sum sufficient to main- 
tain and support the said Nancy during her life. Upon this 
division Morris received four negroes, Pool three, and Absa- 
lom R. Allen two, and the difference in the value of these lots 
was equalized by the payment of money from one to the 
other. James Allen died about 1844, and Nancy Allen, the 
tenant for life, died in 1857. And this bill was filed by 
Pool and wife, alleging that the division made in 1828, was 
temporary and partial, and that it was the agreement and 
understanding of the parties, that at the death of the tenant 
for life, the said negroes and their increase in the hands of 
the respective remaindermen, were to be partitioned and a 
final and equal division then made. That said negroes and 
their increase now amounted to twenty-four, of which num- 
ber Richard Morris had eighteen. The bill further alleged 
that Elizabeth Pool had nine children, and prayed that her 
share or interest of said negroes be settled on her and her 
children. 

The defendant Morris answered the bill, and admitted the 
facts as therein stated, ip relation to the deeds of gift from the 
Ramey’s; and admitted that Nancy Allen and her husband 
relinquished their life estate in said negroes, and that there 
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was a division thereof amongst the remaindermen in 1826, 
but denied that such division was temporary, but on the con- 
trary, avers, that the same was final, and that each party re- 
ceived the share thus allotted and assigned, absolutely and 
unconditionally, and in fee simple, and took possession of 
the same. That he has held possession of the negroes set 
apart to him upon said division, and their increase, ever since, 
or has held, claimed and treated them as his own absolute- 
ly; and he denies that complainants have any right, title or 
claim, in or to the same or any part thereof. 

Defendant Morris, further pleaded the statute of limita- 
tion and lapse of time. 

Upon the trial, defendants, amongst other things, offered 
in evidence the bonds executed by Morris, Pool and Absa- 
lom R. Allen, conditioned, to maintain and support Nancy 
Allen during her life, as stated in the bill. Complainants 
objected to their introduction; the objection was overruled 
and the bonds were admitted as part of the res gestz at the 
division of the negroes, and complainants excepted. 

Defendants next proposed to read the depositions of a 
number of witnesses, and to examine others, as to the say- 
ings and declarations of James and Nancy Allen, in relation 
to their relinquishment of their life estate in said negroes: 
Complainants objected to said declarations, The Court over- 
tuled the objection, and admitted the evidence, and com- 
plainants excepted. 

Defendants offered in evidence a bill of sale from Absa- 
lom R, Allen, to defendant Morris, for one of the negroes 
allotted to and received by him at the division. Complain- 
ants objected to its admission; the Court admitted it to the 
extent, that it might affect Absalom’s interest. To which 
ruling complainant excepted. 


Complainants during the trial, moved to amend their bill 
by striking therefrom, the name of Wiley Pool as complain- 
ant,and making him a party defendant, and to insert the 
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name of William W. Clarke as a complainant and next 
friend of Mrs. Pool. The Court refused to allow the amend- 
ment, and complainants excepted. 

The Court charged the jury as follows: 

“ Absalom and Daniel Ramey conveyed certain negroes to 
Absalom R. Allen, Naomi and Elizabeth Allen, children of 
Nancy Allen, with a use for life to Nancy Allen, and at her 
death to be equally divided between her three children. The 
legal effect of the deeds was to convey a life estate in the 
property to Nancy Allen, with remainder to her children. 
This was a vested remainder. The title to the property ves- 
ted in Absalom R., Naomi and Elizabeth Allen, upon the 
execution of the deeds by Absalom and Daniel Ramey, but 
the possession and use by them was postponed until the 
death of Nancy Allen. Then title was vested, and upon 
the marriage of Naomi and Elizabeth Allen, their interest 
in the property whatever it was, vested in their husbands, 
and their husbands by marriage, acquired the right to reduce 
their shares of the property into possession upon the termi- 
nation of the estate of the life-tenant, subject to their equity 
to have their shares settled to their separate use. Nancy 
Allen having a life estate in the property, had the right by 
herself or by her husband to relinquish it to those who were 
entitled to the remainder, and if the relinquishment was 
made by her husband, and she gave her assent to it, and 
ratified it by accepting and carrying out the terms of the 
agreement, it became hers, and was as valid as if made by 
her. When that relinquishment was made, the life estate 
of Nancy Allen was extinguished; it became extinct, by 
uniting with and merging in the estate in remainder; and 
the life estate of Nancy Allen being extinguished, the estate 
of the remaindermen became absolute and unconditional. 
They then had the right to reduce the property into posses- 
sion, and to divide it, either temporarily or permanently, as 
they might deem proper. 
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If they proceeded to reduce the property into possession, 
and to make a final division of it, then was the time for the 
wife of Pool to assert her equity and her right to a separate 
settlement of her share. If she permitted a permanent Givis- 
ion of the property to be made, and her share to go into the 
possession of her husband, without setting up or asserting 
her equity, she is barred from setting it up afterwards. When 
the life estate of Nancy Allen was extinguished by merging 
in the estate in remainder, Wiley Pool and wife had the right 
to reduce her share into possession. The only restriction to 
which that right was subject was a right on her part to set 
up her equity to her share, before her husband reduced it 
into possession ; but if she permitted it to go into his posses- 
sion without asserting her equity, her right to have it settled 
to her separate use is lost. When the life estate of Nancy 
Allen was relinquished to the remaindermen, their estate 
became absolute, and they could make such division of the 
negroes as they saw proper, and if the division then made, 
was merely temporary, with an understanding that a final 
and permanent division was to be made at the death of Nan- 
cy Allen, such temporary division did not vest a title to 
any specific portion of the negroes in either of the children 
of Nancy Allen; upon such division there was not such a 
reduction into possession, as to vest a title in Absalom R. 
Allen, Wiley Pool and Richard Morris, to the negroes res- 
pectively assignedthem. If that was the division then made 
by the parties, Elizabeth Pool, upon the death of Nancy Al- 
len, has the right to have a final and permanent division of 
the negroes, made according to the terms of the deeds of 
Absalom and Daniel Ramey; and Wiley Pool, the husband 
of Elizabeth Pool, never having reduced her share of the 
negroes into possession, her equity attaches to her share, and 
upon the partition which may be decreed, she has the right 
to have her share settled to her separate use, and the use and 
benefit of her children, free from the control of her husband 
and from any liability for his debts, and such division must 
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include all the negroes and their increase and profit; the 
negroes received by Pool and Absalom Allen as well as those 
yeceived by Morris. 

But if, when the life estate of Nancy Allen was relinquish- 
ed to her children, they were all of age and competent to act 
for themselves, and if they then agreed to make a final and 
permanent division of the negroes, and did make such divis- 
ion by agreement among themselves, they are now concluded 
by that division and must abide byit. Such division vested 
a perfect title in them to their respective shares; and thejury 
should not decree any farther division, and when that divis- 
ion was made, and the shares of each were taken possession 
of by them respectively, that was such a reduction into pos- 
session by Wiley Pool of his wife’s share, as to bar her equi- 
ty and her right to have her share settled upon her, and that 
division also vested a complete title in Absalom Allen and 
Richard Morris to their respective shares, If therefore you 
believe from the testimony that such final and permanent 
division was made by the parties, you should find for the 
defendants,” 


Counsel for complainant request the Court to charge: 

Ist. That the equity of Elizabeth Pool cannot be barred 
by any act of her husband, without her consent and appro- 
val. 

2d. That the Ramey deeds conveyed such an interest to 
Elizabeth Pool in the property, that no reduction into pos- 
session by her husband pending the life estate, or during the 
life of the tenant for life, could bar her equity. 

3d. That by the terms of the deeds, the interest conveyed 
to Elizabeth Pool could not vest in possession until the death 
of Nancy Allen, and that any act, agreement or contract of 
her husband, by which the use for life of Nancy Allen was 
affected or destroyed, could not bar the wife’s equity in the 
remainder vested by the deeds. 

4th. That if the jury should believe, that Pool, Morris 
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and Allen, purchased the life estate of Nancy Allen, and 
divided the negroes, that such division referred only to the 
life estate, uuless it was then and there agreed that the re- 
mainder as well as the life estate should be divided, which 
must be expressly shown. 

5th. If the jury should believe from the evidence, that 
Pool, Morris and Allen entered into an agreement with 
James and Nancy Allen, for the support of said Nancy for 
life, in consideration that the negroes should be given up to 
be divided, and bonds were given for her support by them, 
that this contract could not affect the equity of Elizabeth 
Pool in the remainder, unless it was expressly stipulated at 
the time that it should have this effect, and to which stipu- 
lation Elizabeth Pool gave her consent. 

6th. That if the jury should believe that it was the con- 
tract between Pool, Morris and Allen, that they should take 
the negroes and divide, and in consideration therefor, gave 
their bonds for the support of Nancy Allen, this arrange- 
ment did not affect the wife’s equity. To destroy the wife’s 
equity, it must be shown that it was expressly agreed that 
the fee in the property should be divided, and to this agree- 
ment, Elizabeth Pool gave her assent, and that in the ab- 
sence of such assent, the law would imply that only the life 
estate was divided. 

7th. That if the division was evidenced by writings, such 
as bonds or other contracts, that such contracts could not 
bind Elizabeth Pool, unless she joined in them and was a 
party thereto. 

8th. That the admissions of Wiley Pool, made after 1828, 
are no evidence of the nature or terms of the division. The 
admission of Pool, that he had done an act which would 
destroy the wife’s equity, cannot be evidence against the wife 
hat the act was done; the act must be proved, not Pool’s ad- 
mission of the act. 

9th. That if the jury should believe from the evidence, 
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that the division had reference only to the life estate, then 
the wife’s equity is not destroyed. 

10th. That if it be true from the facts in this case, that 
the life interest merged in the husband of the remaindermen, 
‘notwithstanding the intervention of the wife’s equity,) yet 
the merger can only affect the negroes in the possession of 
Pool, and cannot affect those in the possession of Morris and 
Allen, and which never came into the possession of Pool. 

All of which the Court reftised to charge, except the ninth 
request. To which charge and refusal to charge, complain- 
ants except. 

The jury found for the defendant. Whereupon, counsel 
for complainants tender their bill of exceptions, and assign 
as error, the rulings, decisions, charges and refusals to charge 
above stated and excepted to. 


Crarke & Lamar; and Jno, J. Froyn, for plaintiffs in 
error. 


PreerLes & CABANIssS, contra. 


By the Court.—Sreruens J. delivering the opinion. 


[1.] We think the presiding Judge erred in admitting 
against Wiley Pool and-his wife, the sayings of James and 
Nancy Allen, uttered at any time, except at the division of 
the negroes. What they said at that time, or what any body 
else said then, was part of the res gestx, and would be ad- 
missible as such. But what they said either before or after- 
wards, is, as to Pool and wife, mere hearsay. True, they 
were life-tenants, and Pool and wife were remainder in the 
same negroes, but they were not privies with Pool and wife, 
and therefore their admissions are not evidence against Pool 
and wife. The rule is, that admissions are evidence against 
the parties who make them and their privies. This evidence 
was admitted upon the idea that Pool and wife were privies 
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in estate to Allen and «wife. Notso. A privy in estate isa 
successor to the same estate, not to a different estate in the 
same property. In this case, the estate of Allen and wife 
was during Mrs. Allen’s life, and the estate of Pool and wife 
did not commence till the other was ended. 

[2.] We think there was error also, in refusing to allow 
Pool to amend his bill, by striking his name as complainant 
and inserting it as defendant. The amendment Act of 1853 
and 1854, is surely broad enough to include this case. 

[3.] We think there was also error in the charge, that when 
Pool and Morris, the husbands of the two women entitled 
in remainder, and young Allen, the other remainderman, 
bought out the life estate of Nancy Allen, that life estate 
became merged in the remainder. Before a merger of one 
estate into another can take place, both estates must be own- 
ed, not only by the same person, but in the same right. 
Here Pool and Morris owned the life estate of Nancy Allen 
in their own right, for they bought it, but they owned the 
remainders of their wives in right of their wives. 

But we consider both of the last mentioned errors to be 
very immaterial in the view we take of this case. The pro- 
posed amendment aimed to abandon Pool’s claim for a new 

division of the negroes, and to rely solely on the wife’s equi- 
ty, while we think that in any one of the state of facts 
claimed as existing in this case, the wife’s equity is gone, 
and the only case which the complainants can maintain is 
Pool’s claim for the new division. Hence also, the question 
of merger, is immaterial, for it apples only to the wife’s equi- 
ty, which we think is effectually controlled by other princi- 
ples. If there has been no division, the wife’s equity is 
gone, for the life-tenant, Mrs. Allen, is confessedly dead, and 
all of the negroes were in the possession of Pool and Morris, 
a part in Pool’s and a part in Morris’s possession, before this 
bill was brought. But Pool and Morris, in right of their 
wives, are joiné tenants of the remainder, and the possession 
of one joint tenant is the possession of all. The negroes in 

















ATLANTA, AUGUST TERM, 1859. 388 
Pool and wife vs. Morrisetal. is 


possession of Pool after his right of. possession had accrued 
in remainder, as it did immediately upon the death of the 
life-tenant, were in possession of a// the joint tenants in re- 
mainder; and those in possession of Morris were in posses- 
sion of all, that is to say, in possession of Pool. Pool then, 
was in possession of all the negroes, and the possession and 
right of possession, being united in the husband, his estate 
became perfect, exempt from the wife’s equity. The union 
of possession and the right of possession in the husband, 
always bars the wife’s equity. But again, suppose there was 
a division of the life estate only, as the complainants con- 
tend was the fact. Then the same consequence follows. 
When Mrs, Allen died, all the negroes were in possession of 
Pool, either in his own person or through his joint tenant 
Morris, and the right of possession to the remainder at that 
time, also fell to him, and the same union as before, taking 
place, the same consequence follows, Again, suppose the 
division included both life estate and remainder, as the de- 
fendant contends was the fact, and the same effect is produ- 
ced on the wife’s equity. Inthis case, Morris was not hold- 
ing the negroes as joint tenant when Mrs, Allen died, but 
was holding as his own in severalty. But he was holding 
under a conveyance from Pool, for the division, if it included 
the remainder, amounted to a conveyance to Morris of Mrs. 
Pool’s estate in those negroes which were assigned to Morris. 
it was a conveyance which Pool could never recall ; it effec- 
ually carried Ais interest from the first. Then at the death 
of Mrs, Allen, Morris stood clothed with Pool’s right of pos- 
session, and he had the actual possession in his own person. 
Again therefore, the possession and the right of possession 
vere united in the same person; not in the husband, to be 
sure, but in one who derived his right from the husband, 
The husband’s act united the two things in another person. 
This union, whether it takes place in his Swn person or in 
the person of another, is equally effectual to bar the wife’s 
equity. This is, obvious from a consideration of what that 
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equity is, and in what cases itcan be asserted. It is only in 
cases where the estate cannot be reduced to possession of the 
husband or his assignee, without the aid of a Court of Chan- 
cery. When the husband or his assignee applies to the 
Court for the enforcement of his rights, the Court compels 
him to make an equitable settlement before it lends him its 
aid. The jurisdiction has been extended, so that the wife 
herself may move in the matter, whether the husband moves 
or not; but she can get the remedy only in cases where the 
husband would be obliged to resort to the Court to enforce 
his rights, if they are resisted. That is to say, she can never 
assert her equity in cases where the husband or his assignee 
already have the possession, and the right of possession, and 
where consequently there can be no possible occasion to re- 
sort to the Court in order to have anything further done. 
The death of the life-tenant was the time when the wife’s 
equity was lost in each of these supposed cases. 

[4.] The only remaining question is one on which the 
whole case turns. We think it was error in the Judge to 
refuse to charge as requested by complainant, that the divis- 
ion which was made by Pool and Morris and young Allen, 
in the lifetime of Mrs. Allen, must be presumed to have in- 
cluded only the life estate which they had the power to 
divide with completeness and finality at that time, and not 
the remainder which they had no power so to divide before 
the death of Mrs. Allen. The division was of course meant 
to be a complete one of whatever was divided, unless the 
contrary appears. The life estate could have been complete. 
ly divided at that time, nothing else being necessary to ren 
der it perfect, but the remainder could not have been so 
divided at that time, for ¢ha¢ division could not be complet: 
till the death of Mrs, Allen, since up to that event, either c 
the wives could,have disturbed it, by asserting her equity. 
It isa rational presumption, that men intend to do that 
which they have a right and power to do, rather than whe! 
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is beyond their right or power. This presumption must pre- 
vail till rebutted by affirmative contrary evidence. 

These principles dispose of all the questions raised by the 
bill of exceptions, 


Judgment reversed. 


James M. Brepsog, plaintiff in error, vs. Narnanrer M. 
Biepsog, and others, defendants in error. 


Where property left by a testator to his children, has been fraudulently dispos- 
ed of, by collusion, between the executrix and the purchaser, the legatees 
may file a bill in their own name, against the purchaser, the executrix hav- 
ing died insolyent, and there being no representative upon her estate, or the 
estate of the testator. 


In Equity, in Butts Superior Court. .- Decision on demur- 
rer, by Judge Casaniss, September Term, 1858. 


This was a bill filed by Nathaniel M. Bledsoe and others, 
children and grand-children of Morton Bledsoe, deceased, , 
against James M. Bledsoe, and Jesse W. Wilson,._,,,_.,.. 

The bill states, that Morton Bledsoe departed. this life, in, 
September, 1845, leaving his last will and testament, in. and 
by which, he appointed his wife, Mary Bledsoe, executrix, 
during her life or widowhood, who qualified. as executrix 
thereof, and possessed herself of the. whole estate, real and 
personal of deceased, of the value of twenty thousand dol- 
lars or other large sum. That by said will, testator devised 
and bequeathed his whole estate to his, wife, the said Mary, 
in trust, to be by her worked and managed for the use, edu- 
cation and maintenance of herself and of such of his male 
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children as he might leave under age, and of such of his 
female children as he might leave unmarried, during their 
minority, and her natural life or widowhood, and until his 
female children should marry; and further authorizing his 
widow to sell and dispose of so much or such parts of his 
estate as she might think necessary to pay debts, &c. 

Said will further directed, that in the event of the mar- 
riage of his wife, all the powers vested in her as executrix 
and trustee, should cease and determine, and that Elijah 
Bailey, and James M. Bledsoe, testator’s son, should succeed 
her, as executors and trustees; provided that all testator’s 
children should not at the time of her marriage, have attain 
ed the age of fifteen years, and that his estate be kept to- 
gether until the youngest child attain the age of fifteen years, 
and then the whole to be equally divided between his wife 
and children, share and share alike forever. By the third 
clause of the will testator directed, that in the event of the 
death of his wife, Elijah Baily and James M. Bledsoe 
should succeed as his executors, and divide out his estate 
amongst his children, as before provided, when the youngest 
should attain to the age of fifteen years. 

The bill further alleged, that testator, in his lifetime, exe- 
cuted a mortgage of fourteen hundred acres of land and 
eighteen negroes, with their increase, to one Charles Bailey 
and Gustavus Hendrick, to indemnify them as _ his sure- 
ties on two promissory notes, payable to one Anthony Dyer, 
for four thousand seven hundred and fifty dollars; that some 
payments were made by testator on these notes, in his life- 
time, and at his death, there remained due on said notes, be- 
tween three and four thousand dollars. 

The bill further states, that testator before his death exe- 
cuted a note with security thereto, for the purpose of bor- 
rowing or raising money to pay oft the balance of said mort- 
gage, but which note was not negotiated, nor the money rais- 
ed thereon, until after testator’s death, when the same was 
done by his son, the said James M. Bledsoe, who with the 
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money thus raised, purchased and obtained the control of 
the mortgage, and the 7. fa. issued on the foreclosure thereof. 

The bill further states, that the said Mary Bledsoe, execu- 
trix, at the suggestion and under the advice of the said 
James M., consented that the negroes should be sold under 
said mortgage fi. fa. for the purpose of protecting them from 
a security debt incurred by testator in his lifetime, the said 
James M. undertaking to purchase in said negroes for the 
benefit of herself and children, and to be held as under the 
provisions of said will; and that the said Mary, confiding 
in the integrity of the said James M., permitted said slaves 
to be sold, and the same were bid off by him at one-sixth of 
their value—he representing at the time, that he was buying 
them for the benefit of complainants, and procuring one Jo- 
seph Manly to put in orassert a pretensive claim to the same, 
and thus was enabled to bid off said negroes at a nominal 
price, and the amount of said sale was credited upon -said 
mortgage fi.fa. After the sale, the negroes were returned to 
the plantation of testator, and the said James M. became the 
overseer on the premises for a year, and received the entire 
proceeds of the crop, amounting to some two thousand dol- 
lars. 

The bill further alleges, that the said James M. and one 
Elijah Bailey, pretending to be acting for the benefit of the 
legatees under said will, persuaded and induced the said Ma- 
ry, to permit a valuable tract of land belonging to said estate, 
and consisting of one thousand acres, to be sold under the 
encumbrance of said mortgage, promising that they would 
bid in the same, and return it to her as executrix, for the 
benefit of said legatees, and that said land was accordingly 
sold, and the same purchased by the said James M., at and 
for the sum of one hundred dollars, when the same was 
worth five thousand dollars. 

The bill further alleges, that the said James M. and Elijah, 
by means of similar representations, induced said executrix 
to offer for sale another tract of land, containing three hun- 
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dred acres, belonging to the estate of her testator, and by 
false and fraudulent statements and representations, said 
land was bid off by the said Elijah, at and for the sum of 
two hundred dollars, the same being worth two thousand 
dollars; that said Elijah was disposed to carry out said agree- 
ment in good faith, but before the same was done, he died, 
and his widow, who administered upon his estate, shortly 
thereafter intertharried with Jesse W. Wilson, of the county 
of Newton, and who is made a defendart to the bill. 

The bill further states, that Mrs, Bledsoe being a woman, 
and but little accustomed to the transaction of business, and 
the said James M. being the oldest son of testator, she con- 
fided in his honesty and gave up to him the control and man- 
agement of the estate; and that he, taking advantage of her 
misplaced confidence, and in violation of his promises and 
their agreements and understandings, claimed all said ne- 
groes, and iand and money as his own, and took possession 
of the same, and since her death, which occurred in 1855, 
he has continued to hold, claim and use the same as his own 
individual and absolute property, denying the rights of com- 
plainants in and to the same or any part thereof. 

The bill further alleges, that all the children are over the 
age of eighteen years, and complainants pray that defendants, 
James M. Bledsoe and Jesse W. Wilson, may answer all and 
singular the allegations and charges of the bill, and set forth 
a full and true account of all the property in their hands, 
belonging to said estate, and that they account for the whole 
of said property, its increase and profits, and pay over the 
same to complainants, or their respective shares thereof. 
The bill further prayed for the writ of guia timet against the 
said James M. and Jesse W., and for an injunction to res- 
train them from selling the lands purchased as aforesaid by 
them, and for discovery, relief, &c. 

To this bill defendants demurred, on the ground, that de- 
fendants were not answerable or liable to be called to account 
by complainants, as the legatees in remainder of Morton 
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Bledsoe, deceased, but only by an administrator, de bonis 
non cum testamento annexo, of Morton Bledsoe, deceased. 
And upon the further ground, that the Court had no juris- 
diction as to Jesse W. Wilson, he not being a citizen of ‘the 
county of Butts. 

The Court overruled the demurrer, except as to Jesse W. 
Wilson, and as to him sustained it, upon the ground, of want 
jurisdiction. To which decision, counsel for James M. Bled- 
soe excepted, and assign the same as error. 


Bartey, Fioyp; and Doyat, for plaintiff in error. 
PEEPLES, contra. 
By the Court—Lvumrxin J. delivering the opinion. 


Morton Bledsoe died in 1845, leaving a considerable estate, 
real and personal; a widow, whom he constituted his exec- 
utrix, and fourteen children. By his will, his children were 
to be raised until the youngest male child attained the age 
of fifteen, at which time his property was to be distributed 
between them. 

Being a debtor to one Dyer, with Gustavus Hendrick and 
Dr. Charles Bailey as his securities, he executed a mortgage 
to his securities, for their indemnity. He made some pay- 
ments upon this debt in his lifetime; and had gone so far 
as to make a note to raise the balance of the money to pay 
this mortgage debt before he died. This note, however, was 
not negotiated, but was left in his possession at the time of 
his death. It is probable that James M. Bledsoe, the plain- 
. tiff in error, was security upon this paper, although the fact 
does not distinctly appear. After the death of Morton Bled- 
soe, the money was raised on this noite by James M. Bled- 
soe, with which the mortgage was paid off and taken up. 

It seems that the estate was under some other liability, 
actual or threatened, and James M. Bledsoe entered into an 
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arrangement with Mary Bledsoe, the widow, and executrix, 
to sell the property in such a way as would cause it to bring 
little or nothing; it was to be bought in by James M. Bledsoe, 
and placed back into the possession of Mrs, Bledsoe, to carry 
out the purposes of the will; that is, to make distribution of 
it amongst the children. 

The negroes were sold under the mortgage, taken up by 
James M. Bledsoe, and kept open by him, at a nominal 
price, and the proceeds credited on the mortgage; and two 
tracts of land were sold by the widow as executrix, for the 
benefit of the heirs, under the encumbrance of the mortgage; 
one of which was bid in by James M. Bledsoe; and the oth- 
er by one Elijah Bailey, the brother-in-law of Morton Bled- 
soe, and who participated in carrying out the arrangement 
entered into by Mary Bledsoe, and James M. Bledsoe. The 
property was returned to Mrs. Bledsoe, and James M. Bled- 
soe overseed it the first year, ata salary of $300. After 
this, James M. Bledsoe repudiated the whole transaction, 
setting up title in himself, both to the land and negroes. 

Mary Bledsoe died in 1845, insolvent, and her estate is un- 
represented ; and the legatees have filed their bill against 
James M. Bledsoe, and one Wilson, who intermarried with 
the widow and only heir at law of Elijah Bailey, to recover 
the whole of the property except one share, with a view to 
its division amongst themselves, according to the will of 
their father. A general demurrer for want of equity, is filed 
to the bill; but the only ground relied on is, that the com- 
plainants are not entitled to sue for the property in their own 
name; and that it can only be recovered by an administra- 
tor, de bonis non, upon the estate of Morton Bledsoe. 

Had the bill alleged, that there were no outstanding debts 
against the estate of Morton Bledsoe, there can be no doubt, 
we apprehend, but that the bill would be maintainable. 
How stands the matter upon the facts as stated in the bill ? 
Ten years elapsed from the death of the testator to the death 
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of the executrix. Had there been unpaid demands, it might 
be fairly inferred, that some attempt would have been made 
to enforce them within that time. But concede that there 
are debts still unsatisfied, will the defendant or creditors be 
prejudiced by this proceeding ? 

The defendant by his answer, can bring to the knowledge 
of the Court, outstanding claims, if there be any. And the 
decree will be so framed as to protect him. The creditors, 
if there be any, can sue James M. Bledsoe, as executor de 
son tort, interplead, pending the present proceeding; or fail- 
ing to do either, they can follow, the estate, into the hands of 
the legatees, even after a division, and compel them to con- 
tribute to the payment of their demands. 

Fourteen years have elapsed since the death of Morton 
Bledsoe; the youngest child is eighteen years old; the pro- 
perty was sold for the benefit of the complainants ; the assent 
of the executrix to the vesting of these legacies, will be pre- 
sumed from all the circumstances of this case. The whole 
transaction amounts to this. Surely the legatees are entitled 
tosue. Why not? The creditors have stood by all this 
time with their arms folded; they could have administered, 
_If they should be put to some inconvenience, which there is 
no reason to apprehend, they would have no cause to com- 
plain. 


Judgment affirmed. 
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Bensamin Watker, plaintiff in error, vs. Isaac Scorr, de- 
fendant in error. 


DanreL Grant and Bensamin Watker, plaintiffs in error, 
vs. The same. 


DanreL Grant, plaintiff in error, vs. The same. 


[1.] Plaintiff’s attorney endorsed upon the declaration in the Clerk's office, in 
vacation, the following entry: ‘I hereby discharge and dismiss the bail pro- 
cess, and bail sued out at the commencement of the action.” 

‘Held, That the effect of the entry, was to dismiss the bail process only, and 
not the suit upon which it was grafted. 


[2.] Judgment is entered up against A. as principal, and B. as security on ap- 
peal; C. another security being, through inadvertence, omitted. 

Held, That upon a motion to amend the judgment, so as to include C., A. the 
principal, was not entitled to notice. 


In Upson Superior Court. Decision by Judge Cazaniss, 
at May Term, and May adjourned Term, 1859. 


These three cases were heard and decided together. 


The facts of the cases, are as follows: 


In January, 1858, Isaac Scott, of the county of Bibb, in- 
stituted his action of assumpsit against James S. Walker, of 
the county of Upson, on a promissory note, for about nine 
thousand dollars, returnable to the February Term of the 
Inferior Court of said county. In this suit, plaintiff's attor- 
ney made and filed an affidavit for bail, and defendant was 
arrested by the Sheriff and executed the ordinary bail bond, 
conditioned for his appearance at the Term of the Court to 
which the writ was returnable, and which bond and process 
was returned to the Clerk’s office, and the case entered on 
the appearance docket. Afterwards, and after the first, or 
appearance Term, on the 12th April, 1858, the plaintiff's at- 
torney, finding, or conceiving, that said affidavit for bail was 














ATLANTA, AUGUST TERM, 1859. 393 


Walker et al. vs. Scott. 








insufficient, made the following entry in the case, to-wit: 
“T hereby discharge and dismiss the bail process and bail, 
sued out in the within suit, and taken at the commencement 
of said suit. April 12th,1858. James W. Greene, Plff’s Att’y. 
Test: A. T. Shackleford.”” Said Shackleford was the Clerk 
of the Court. Immediately thereafter, on the same day, the 
attorney sued out bail process pendente lite, and caused the 
defendant again to be arrested. At the August Term of said 
Court, defendant confessed judgment, reserving the right of 
appeal, and Daniel Grant and Benjamin Walker became his 
sureties on the appeal bond. At November Term, 1858, of 
the Superior Court, defendant confessed judgment for the 
principal and interest due on said note, and cost of suit, and 
plaintiff’s attorney entered up judgment against James S. 
Walker, the principal, and Daniel Grant, one of the sureties 
on the appeal, and issued an execution thereon, which was 
levied by the Sheriff on twelve negroes, the property of Grant. 

The following is the note sued on, and upon which judg- 
ment was obtained, and execution issued, as above stated, to- 
wit: | 

“ $9,000. By the twenty-fifth day of December next, we, 
or either of us, promise to pay A. D, Abrahams or bearer, nine 
thousand dollars, for value received, with interest from date. 
This 15th day of May, 1857. 

(Signed,) JAMES S. WALKER, 
FREEMAN WALKER, 
per. J S. Warxer, é?’y. 
FRANCES COLEMAN, formerly 
Frances Warker, per J. S. Waker, 7ruséee. 
(Endorsed,) Bensamin WaALkKeER.” 

It further appeared that Scott, the bearer and owner of said 
note, also brought suit against Benjamin Walker, endorser 
as above, returnable to the February Term, 1858, of Upson 
Inferior Court, and recovered judgment by confession, at 
the August Term thereafter, from which the said Benjamin 
appealed, and said Daniel Grant became his surety on said 
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appeal; and afterwards, at the November Term, 1858, of 
the Superior Court of Upson county, defendant, Benjamin 
Walker, confessed judgment to plaintiff for the full amount 
of the principal and interest of said note and cost of suit, 
upon which judgment was entered and execution issued 
against the said Benjamin Walker, and Daniel Grant, his 
surety on said appeal, as provided by law. 

Upon this state of facts, all the above cases originate and 
were adjudicated. 

The first case, was illegality taken by Benjamin Walker, to 
the execution issued on the judgment recovered against him 
as above stated, upon the following grounds: 

Ist. Because the judgment on which said execution issued, 
was founded on a promissory note, of which defendant was 
accommodation endoiser. That plaintiff likewise brought a 
separate suit against the principal to said note, James S. 
Walker, and recovered judgment thereon on the appeal, 
and entered judgment, and took out execution against 
said James S. Walker, and Daniel Grant, security on 
said appeal, and which has been levied upon a large num- 
ber of Grant’s negroes, and that the judgment and fi. fa. now 
proceeding against affiant are for the same debt. 

2d. Because defendant is released from all liability, on said 
judgment and 7. fa., on the ground, that being only an ac- 
commodation endorser, and plaintiff having sued the princi- 
pal in a separate suit, and recovered judgment against said 
principal and his sureties on the appeal, failed to enter the 
proper and legal judgment therein, by omitting in said judg- 
ment one of said sureties, and thereby impairing the rights 
of defendant in the control of said judgment as endorser as 
aforesaid. _ 

It was admitted that the party surety omitted in the 
plaintiff’s judgment, was the defendant himself; it was also 
admitted that Daniel Grant had filed a bill in equity to en- 
join the levy and sale of his property under said f. fa., and 
praying that said judgment be set aside and vacated. Plain- 
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tiff introduced this bill and his answer thereto in evidence, 
and moved that the illegality be dismissed. The Court gran- 
ted the motion and dismissed the illegality and counsel ex- 
cepted. 


The second case, was a rule nisi, taken out by Scoit, in the 
case against James S. Walker, principal, anc Daniel Grant 
and Benjamin Walker sureties on the appeal, calling on de- 
fendants to show cause why the said judgment should not be 
amended or a judgment nune pro tunc should not be enter- 
ed in favor of plaintiff against all of said defendants in said 
cause; the judgment and execution having only been enter- 
ed and issued against James P. Walker, principal, and Grant, 
one of said sureties, by mistake of the attorney. At the 
hearing of this rule, counsel for Grant, and Benjamin Walk- 
er, objected to the motion, and all further proceedings against 
them, until James S. Walker was made a party by service or 
legal notice. The Court overruled the objection, and coun- 
sel for Daniel Grant and Benjamin Walker, excepted. 

Defendants, Grant and Benjamin Walker, then demurred 
to the rule, on the ground, that plaintiff sought to quash a 
legal and binding judgment against James S. Walker and 
Grant, and to enter a judgment in the same cause, against 
said James S. Walker, Grant and Benjamin Walker, and 
thereby to alter and falsify the record. The Court overruled 
the demurrer and counsel excepted. 

The Court then granted the motion to amend said judg- 
ment, by inserting therein the name of Benjamin Walker as 
surety on the appeal. To which decision and order, coun- 
sel for Grant and Benjamin Walker excepted. 


The third case was, a bill filed by Daniel Grant to enjoin 
and restrain the Sheriff from proceeding to sell his negroes, 
levied on as above stated, and to annul, set aside and vacate 
the judgment aforesaid, against James S. Walker and him- 
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self only as his surety on appeal. The injunction was gran- 


‘ted and issued as prayed for. 


Defendant, Scott, answered the bill; afterwards, the bil! 
was amended, alleging that said judgment was not binding 
or of any force, because said James S. Walker, nor either o7 
defendants in said action at law, was not a citizen of Upson 
county at the time said Action was brought, nor had either 
of them been at any time since. And further, because, if 
said Court ever had jurisdiction of the parties defendants in 
said common law action, it was by the bail process issued, 
and the same, together with the service thereof, having been 
dismissed at the instance of plaintiff’s attorney, the cause 
was thereby out of Court, and no writ or process remained 
in said Court, upon which a judgment could be rendered. 

To thisamendment, defendant demurred. The Court sus- 
tained the demurrer, and dismissed the amendment ané 
complainant excepted. 

Defendant then moved to dissolve the injunction, on the 
following grounds: 

1st. Because the Court had upon motion at this Term oi 
the Court, amended the judgment in the matter complained 
of. 

2d. Because since said amendment of said judgment, there 
is no equity in said bill, and the injunction having perform- 
ed its office, ought not. be continued. 

3d. Because there is no equity in the bill, and if any, itis 
fully denied and sworn off by the answer. 

The Court granted the motion, and dissolved the injunc- 
tion, and counsel for Grant, the complainant, excepted. 


Smit; and Horse y, for plaintiffs in error. 


By the Court.—ULvumexin J. delivering the opinion. 


The real points in these three cases are few and simple. 
Isaac Scott, in the due course of trade, became possessed 
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of a promissory note, made by James S. Walker, Benjamin 
Walker and others, for $9,000. He instituted a suit against 
James S. Walker alone, who confessed judgment thereon 
and entered an appeal—Benjamin Walker and Daniel 
Grant becoming securities on the appeal. James S, Walker 
again confessed judgment on the appeal, and Col. Green, 
the plaintiff’s attorney, entered up judgment against James 
S. Walker and Daniel Grant, only, one of the securities on 
the appeal—Col. Green discovering that he had omitted 
to include Benjamin Walker in the appeal judgment, 
moved to amend the judgment so as to include Benjamin 
Walker. This motion was resisted on several grounds. 1st. 
Because no notice was given to James S. Walker of said 
motion. This was unnecessary; as principal in the judg- 
ment, it was immaterial to him, whether it was enforced - 
against him by Isaac Scott, the plaintiff, or should be paid 
off and collected by one or both of the securities on the 
appeal; Benjamin Walker was, in truth, the only person 
interested in the motion ; for by including him in the judg- 
ment, it lessened the liability of Daniel Grant one-half. Of 
course, I do not refer to the ultimate rights and liabilities of 
the parties. It is admitted that the two Walkers had notice, 
for they were represented by Col. Smith, their attorney. 

2d. The motion was further resisted on the ground, that 
Daniel Grant had filed a bill in equity, to vacate the judg- 
ment against him and James S. Walker, upon the ground, 
that the actionin which the judgment was rendered, having 
been commenced by bail process, and the attorney of Scott 
having in vacation dismissed the bail, the whole case went 
‘vith it; and that no action could be hadinthe common 
‘aw Court until the equity cause was disposed of. 

We see no conflict of jurisdiction in this case. This was 
2 motion to amend a common law judgment, and not to 
enforce the judgment, and did not interfere with the object 
for which Mr. Grant’s bill was filed. To say the mostof the 
matter, if there be a conflict, itis between Judge Caxanrss 
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sitting in equity, and Judge Cazaniss presiding at common 
law. He has disposed of the controversy, as it would seem 
he might well do to his own satisfaction, and we see no 
reason for thrusting ourselves into it. 

There is buta single question in all these cases, and it is 
this: does the dismissal of bail process carry out of Court 
the suit upon which it is grafted ? 

Itis admitted, and correctly, that notwithstanding a suit 

is commenced by bail, if the bail process cannot be served, 
it may proceed as an ordinary action. This concedes the 
whole question. It establishes that the two are not inse- 
parably connected, and this is further demonstrated from the 
fact, that bail process may be sued out pendente lite. And 
this not only answers the objection to the motion to amend 
the judgment, but disposes of the ground in the equity 
cause. 
The only new point made in Grant’s bill is, that Green, 
the attorney of Isaac Scott, had, for a consideration paid him 
by Benjamin Walker, agreed to collect the debt out of him; 
all of which is flatly denied. 

Ihave not deemed it necessary or profitable, to notice 
in detail the many minor points made in this record; all of 
which we hold were properly disposed of by the Court be- 
low. : 


Judgment affirmed. 
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Sweet Water Manuracturine Company, plaintiff in error, 
vs. THomas C, GLover, defendant in error. 


[1.] When one white man employs another to work for him, it is not an impli- 
cation or ineident that the employer shall pay the employee’s physician’s 
bills; it would require an express contract to create that obligation, 


{2.] No sayings of an agent are admissible against his principal, except what 
he says concerning his appointed business while he is doing it--dum fervet 
opus. 


Certiorari, in Campbell Superior Court. Decision by 
Judge Hammoyp, April, 1859. 


Thomas (. Glover, the defendant in error, a practicing 
physician, brought suit against the Sweet Water Manufac- 
turing Company, the plaintiff in error, in a Justice Court, on 
an account for medical services rendered toan employee of 
said company. 

It appeared, from the evidence, that William E. Gould 
was the superintendent of the working hands in said fac- 
tory; that Russel Paine, one of the hands at work under 
Gould's superintendence, got his arm injured by the machine- 
ry ; that doctor T. M. Howard was called in to see him; that 
it became necessary to amputate his arm, and doctor How- 
ard requested the assistance of doctor Cochran, and doctor 
Glover, the defendant in error, and Mr. Gould sent for them ; 
the operation was performed, and the patient, Paine, died in 
a few days thereafter. Glover sued the company for his 
services thus rendered, amounting to forty one-dollars. 

Dr. Howard testified before the Justice Court, that when 
he was first called in, Gould told him to make his charge 
against the company, as it was bound to pay him, and not 
to charge anything to Paine. Upon the return of W. J. 
Russell, who was the principal agent of the company, he 
informed him of what Gould had said to him, and Russell 
made no express ratification or objection, and they continued 
their attention to the case, 
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Upon objection to the sayings of Gould, until his au- 
thority, was proved, 7. B. Bobo was called as witness, who 
testified that the hands of the factory were under the control 
of Mr. Gould, and he acted as agent; that he bought cotton 
for the factory, &c. It was also proved, that in the absence 
of Russell, Gould had full authority to buy cotton; that at 
the time Paine was injured, and the physicians were called 
in, Russell was absent, and Gould seemed to be acting as 
agent, and controlling every thing about the factory. Upon 
this proof the Justice let in the sayings and declarations of 
Gould. 

Joseph Paine, the father of Russell Paine, testified that 
his son was hurt by the machinery while working in the 
factory, and that he called in the store one day and wanted 
some articles, and Mr. Russell told him that he owed about 
seven dollars, and that the company had to pay his son’s 
doctor’s bill, and that he could get nothing more ; that he had 
been discharged from the employment of the company, &c. 

It was further proved, that Russell had given an order, 
which had been filled, for brandy for the patient, and had 
since agreed to pay it. This testimony was objected to as 
irrelevant. The objection was overruled, and the evidence 
let in for what it was worth. 

G. T. Coval testified, that when Paine was employed he 
was warned of the danger of the wheel by which he was 
injured, and that Gould had nothing to do with the outside 
business of the factory. 

J. L. Alden testified, that Russell was absent, but did not 
think that Gould had any power to send for a physician for 
the factory hands, and did not suppose that Governor Mc- 
Donald would have, although he was head agent of the 


factory. 
The jury found for the plaintiff the full amount of his 


account. 
Whereupon defendant filed his exceptions, and brought 
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the case by certiorari to the Superior Court, alleging the fol- 
lowing errors in the Justice Court: 

Ist. The admission of the sayings of Gould, who was 
not a party, nor the general agent of the company, but only 
in their employ as superintendent of the hands engaged in 
the factory. 

2d. The admissions of the sayings of Russell, who was 
only general agent to transact business connected with the 
factory, and the employment of physicians being no part of 
said business. 

3d. The admission of the order signed by Russell, agent, 
to furnish brandy to the patient. 

The Court dismissed the certiorari and affirmed the 
judgment of the Justice Court. 

To which decision, counsel for plaintiff in certiorari ex- 


cepted. 


Stone & Fitcu; and Epes, for plaintiff in error. 


Butt, contra. 
By the Court.—Sreruens J. delivering the opinion. 


The only question in this case is as to the legality of the 
evidence which was objected to, but admitted. We think it 
was clearly inadmissible. The Judge below puts its admis- 
sion upon the ground, that it was as much within the busi- 
ness of the company to have its operatives repaired when 
injured at their work, as itis to have the machinery repaired 
when it is out of order. This would be the exact law of 
the case, if the company’s operatives were its slaves, instead 
of being free white men and women. A master’s business 
and duty is, to make his slave work,and then to furnish him 
all that is necessary for him. But when the relation of 
employer and employee exists between white people, the 
contract of the parties, is the standard of their duties. If 

VOL, XXIX.—26 
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one white man employs another white man to work for him, 
and agrees to pay his doctor bills, he is bound to pay them, 
and if he don’t agree, he is not bound. In this case as in 
all others between white people, the question is, did the 
company agree with its operatives, to pay their physician’s 
bills? If they did, then it wasa part of the agent’s busi- 
ness to send for a physician whenever an operative needed 
one, and it was the duty of the company to pay the bill. 
If they did not so agree, then they had no duty about it. 
When a white man engages to work for another, he under- 
takes to furnish the labor and to do allthe repairs that are 
needful to keep up the supply of labor. This is the implica- 
tion, and it would require an express contract to the 
contrary, to overcome it. Now to find out what the contract 
was, we must look to the contract itself’ The only evidence 
offered concerning the contract, was the sayings or acts of di- 
vers of its agents, uttered and done, long after the contract had 
been made. There was some gradation of agents, made in 
the argument, but that is wholly immaterial. Neither Mr. 
Gould, nor Mr. Russell, nor Gov. McDonald, nor any other 
agent of the company, could say anything to bind them, 
except what he says about his appointed business, while he 
is doingit. It must be said about his appropriate work, and 
said dum fervet opus. Whatever was said while the con- 
tract was making, is evidence, but what was said about it 
afterwards was no better coming from an agent than from 
anybody else. The principle on which an agent’s sayings 
are admitted against his principal at all, is, that they are part 
of the res gestz. 


Judgment reversed. 
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. Jackson and wife vs. Coggin et al. 


Harpy R. Jackson, and wire, plaintitis in error, vs. MaTTHEW 
Coaain, and others, defendants in error, 


The ninth item of the willof John Coggin, deceased, was as follows: “ 1 give to 
my daughter, Mary Scott, and her children, free from the disposition of 
any future husband, Anaky and her two children, viz: Floy and Martha ; 
and Letty and her child Winny ; and Minerva and Miles, and Rose and 
increase; and three hundred dollars in money or notes, at my death.” 

Held, That Mary Scott took, as joint tenant with her children, and not a life 
estate in the whole property. 


In Equity, in Pike Superior Court. Decision on demur- 
rer, by Judge Cazaniss, at chambers, 27th June, 1859. 


The ninth item of the will of John Coggin, deceased, was 
as follows : 

“T give to my daughter, Mary Scott, and her children, free 
from the disposition of any future husband, Anaky, and her 
two children, viz: Floy and Martha; and Letty, and her 
child Winny, and Minerva and Miles, and Rose, and increase, 
and three hundred dollars in money or notes, at my death.” 

Mrs, Scott is living, and has nine children. The bill is 
filed by Hardy R. Jackson, (who intermarried with Nancy 
C. Scott, one of said children) and said Nancy C. his wife, 
against the executors of the will of Jolin Coggin, deceased, 
and Mary Scott, for their share of the legacy contained in 
the foregoing item of said will. 

To this bill defendants demurred, on the ground that said 
Mary, under and by said item of said will, takes an estate 
for life, remainder to her children at her death, and that 
complainants had no interest in said property till the termin- 
ation of said life estate. 

The Court sustained the demurrer, and dismissed com- 
plainants’ bill; to which decision counsel for complainants 
except. 


Green & Stewart, for plaintiffs in error. 


H. Green ; and Grsson, contra. 
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By the Court——Luvmrxiy J. delivering the opinion. 


The only question in this case is, does Mary Scott, the 
daughter of testator, take a life estate in the property be- 
queathed in the ninth item of her father’s will; or, does she 
take as joint tenant with her children? 

There is no doubt, that according to the rule of the com- 
mon law, as well as one of the resolutions in Wild’s case, 
(6 Coke,17 a.) the mother and the children take a joint 
estate, unless there are some words which show a manifest 
and certainintent in the will tothe contrary. In this case, 
the only words relied on, are, that the property bequeathed 
is to be “free from the disposition of any future husband.” 

Now if the object of the testator was, to protect the 
property given to his daughter, from the marital rights of any 
future husband, these words would be just as necessary, if 
she took one share in fee, in the whole, or an estate for life 
in the whole; so that after a careful examination of all the 
cases, which will be found collected in Roper on Legacies, 
and Jarman on Wills, we have come to the conclusion, that 
these superadded words do not manifest such a certain 
intent to that effect as would require, or even justify the 
Court in raising a life estate in the daughter, by implication. 

Our statute of distributions, puts the mother and children 
upon the same footing. Testators sometimes give a life 
estate in the whole property to the wife, with remainder to 
the children. We do not feel called on to strain the natural 
and plain meaning of words to carry this property contrary 
to the direction, which the statute would give it. 

It is said that, should we hold this to bea joint tenancy, 
and a division should be made of this property at the death 
of the testator, that after-born children of the daughter, 
Mary Scott, would be excluded. We do not think so; but 
are inclined to hold that the contrary would be true, and 
suppose, that to avoid such a consequence, we were to hold, 
that the property did not vest till the death of Mary Scott, 
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the mother; that after-born children might come in with 
those living at the death of the testator; and suppose some 
of these children should have children, and die; as, for 
instance, Mrs. Jackson, the complainant, who is a daughter 
of Mary Scott; the children of such child would be cut out, 
because they would not answer to the description of children 
at the time the gift took effect. 

Better to hold then, that the gift takes effect immediately, 
subject to be reopened upon the birth of future children. 

The case of Oats ex dem., Hakerly vs. Jackson, 2 Strange 
1172, and the citation from Coke on Littleton, in that 
opinion, are direct and strong authorities in favor of the 
construction which we give to this will. 


Judgment reversed 


JepTHA Lanprum, next friend, &c., plaintiff in error, vs. 
Wittiam J. Russuxz, defendant in error. 


{t is error to charge the jury, that a deed of gift to a slave is superseded by 
a subsequent purchase from the same person, without notice of such deed 
of gift, ina case where there is no evidence of a purchase from the same 
person, and where the deed of gift had been recorded within twelve months 
after it was made—such record being equivalent to actual notice to the 
subsequent purchaser by our Act of 1838. See Cobb's Digest, page ti6. 


Trover, in Fayette Superior Court. Tried before Judge 
Buti, March Term, 1859. 


This was an action of trover by William M. D. F. Elder, 
(by his next friend, Jeptha Landrum,) against William J. 
Russell, to recover a negro man named Ephraim. 

It appeared that this nezro originally belonged to Joshua 
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Elder, who sane hito: to his brother, Sterling Elder, in 1843, 
and executed a billof sale tohim. Sterling, by deed of gift, 
dated 22d April, 1846, conveyed said negro to the plaintiff, 
an infant son of Joshua Elder. This deed was recorded 
23d April, 1846 ; afterwards, about 1848, the negro, Ephraim, 
was sold at Sheriff sale, as the property of Joshua Elder, 
under a fi. fa. against him, of prior date, to the bill of 
sale, or deed of gift aforesaid. At this sale, Sterling Elder 
became the purchaser, and the negro went into the posses- 
sion of Joshua Elder again. Subsequently, in 1853, the 
negro was again sold by the Sheriff, under a jf. fa. controlled 
by Sterling Elder, as the property of Joshua Elder, and 
purchased by Mary Nixon, and by her, afterwards, sold to 
William J. Russell, the defendant. 
After the testimony had closed, which was voluminous, 
the Court charged the jury, amongst other things, thatthe 
title acquired by Sterling Elder at the Sheriff’s sale, did not 
inure to the benefit of the plaintiff, to whom Sterling Elder 
had previously given the negro; that the Sheriff’s sale in 
1848, could not affect plaintiff’s title in any way; for if title 
vested in him before that sale, the sale could not divest it; 
and if he had no title before that time, the Sheriff’s sale 
could not enure to his benefit; that where a Sheriff levied an 
execution on personal property sufficient to satisfy it, and 
the levy was dismissed by order of the plaintiff, or his attor- 
ney, it was prima facie a satisfaction of the fi. fa. If the 
fi. fa. under which the negro was sold was fully paid off, no 
title could pass to the purchaser at Sheriff sale, and defen- 
dant claiming under said purchaser, had no title. But if he 
purchased from Sterling Elder for a valuable consideration, 
without notice of plaintiff’s title, he was protected, even if 
he ji. fa. was paid off, provided the deed of gift previously 
executed by Sterling Elder to plaintiff was purely voluntary, 
and defendant had no notice of it. For though a deed made 
without valuable consideration, or to defraud creditors, is 
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good between the parties, it is not good against subsequent 
purchasers, for value, and without notice. 

To which charge plaintiff excepted. 

The Jury found for the defendant, and counsel for plaintiff 
tender their bill of exceptions, and assign as error the charge 
aforesaid. 





J. M. & W. L. Catnoun; Srone & Frircn, for plaintiff 
in error. 


TipweL_t & Wooren; and B. H. Hitt, contra. 


By the Court.—Sreruens J. delivering the opinion. 


[1.] We had no difficulty in reversing the judgment in 
this case, upon the ground, that the Court erred in charging 
the jury, that if Russell bought the negro from ‘Sterling 
Elder, without notice of the previous deed of gift from Ster- 
ling to William Elder, then the purchase by Russell took 
precedence of the gift; for there is no evidence to authorize 
such a charge. There is no evidence that Russell bought 
the negro from Sterling Elder at all; and then the deed of 
gift was recorded within twelve months after it was made— 
a fact which by statute, see Cobb’s Digest, page 176, is, I 
think, made equivalent to actual notice. 

[2.] As this case was hastily argued, at the close of the 
Term, without a careful analysis of itsnumerous facts, we 
determined to confine our judgment in it to the point above 
stated, 


Judgment reversed. 
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Wits L. Carztaway, plaintiff in error, vs. James D. 
FREEMAN, defendant in error. 


F. sells a town lot to R. and S., and takes their notes for the purchase 
money, giving them a bond to make titles, when the money is paid. 
The vendees go into possession, and employ C. to make certain improve- 
ments; C, files and records his mechanic’s lien, and sues and recovers 
judgment on his claim against R. and S. Inthe meantime the purchasers 
finding they are unable to pay, agree to rescind the contract, taking up their 
notes and surrendering to F. his bond fortitles. The lot is levied on by the 
fi. fa., in favor of C., against R. and S., and claimed by F. 


Held, That the property is not subject to the debt, notwithstanding F. had 
knowledge of the work, while it was being done, and made no objection. 


Claim, in Spalding Superior Court. Tried before Judge 
Butt, at May Term, 1859. 


On the 11th day of January, 1864, James D. Freeman, 
the defendant in error, sold a hotel, in the city of Griffin, to 
William B. Rowell, for three thousand four hundred and 
eighteen dollars, for which he took from Rowell his three 
promissory notes; one for $1,000, payable one day after 
date; one for $1,138, payable by the first day of January, 
1856, and one for $1,280 00, payable the first day of Jan- 
uary, 1857, and executed to Rowell his bond, conditioned to 
make titles to said hotel, upon the payment of said notes. 
Rowell went into the possession of the property, and with 
one Benjamin J. Sanders retained the possession about six 
months, keeping a publichouse. During this time Callaway, 
the plaintiff in error, a carpenter, did certain work and 
repairs in and upon said hotel, and recorded his claim for 
said work as alien on said property, in pursuance of the 
Act of 1837; upon his account for the work and repairs, he 
afterwards brought suit against Rowell and Sanders. Sanders 
alone was served with process, and plaintiff proceeded against 
him as one of two partners served, as provided by statute, 
and at November Term, 1856, obtained judgment for the 
sum of $451 25, besides cost, and upon which an execution 
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was issued to be levied upon the hotel, and said judgment 
to be paid in preference to any other claim, as provided by 
law. The execution was accordingly levied upon the hotel, 
when James D. Freeman interposed a claim to said property: 

It was further in proof, that the contract for the sale of 
the hotel was rescinded about the last of the year 1854 or 
1855. Freeman gave up and surrendered the notes, given 
for the purchase money, and Rowell and Sanders surrendered 
and delivered up Freeman’s bond for titles. 

During the argument by counsel before the jury, after 
the testimony had closed, counsel for plaintiff stated, that 
they had just learned that they could prove, that Freeman | 
had notice that plaintiff was doing the work at the time, and 
made no objection thereto, but allowed him to go on, and 
they proposed to prove this fact. This the Court refused, 
and counsel excepted. 

The Court charged the jury, that when a party was in 
possession of property under a bond for titles, and the 
purchase money unpaid, and the contract of sale was after- 
wards rescinded, that a mechanic’s lien for work done while 
the vendee or obligee was in possession, would not attach, 
unless the owner had notice that the work was being done, 
and did not object, or in some way assented to or ratified it; 
and in that case, the action for the work and repairs done, 
should be brought against the owner or holder of the legal 
title tothe property; and that the property in this case, the 
defendant in f. fa. never having title, was not subject to the 
mechanic’s lien, or the f. fa.; and directed the jury to find 
the property not subject. To which charge and direction, 
counsel for plaintiff excepted. 


Green & Manriy, for plainti# in error. 


L. T. Dovau, contra. 
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By the Court—Luvumrxin J. delivering the opinion. 


Freeman sold to Rowell, or you may say, to Rowell and 
Sanders, for they seem to have become jointly interested in 
the property, a house and lot, in the town of Griffin in 
January, 1854, took three notes for the purchase money, 
and gave his bond to make titles when the notes were paid. 
The purchasers employed Callaway to make some repairs 
upon the building; occupied the premises some six months, 
and finding that they could not pay for the property, the con- 
tract was rescinded; Freeman returning to them their notes; 
and they surrendering up to him his bond for titles. Calla- 
way filed and recorded his lien under the Acts of 1834 and 
1837, (Cobb, 555, 557,) and subsequently sued and obtained 
judgment against Rowell and Sanders, and caused the 
execution issuing thereon, to be levied on the lot. Freeman 
interposed his claim, and the question being one of law, i 
was submitted to the Court; and the Judge decided that the 
property was not subject; and that ruling is assigned as 
error. 

After the argument had commenced, Callaway proposed 
to introduce testimony before the Court, that while the work 
was progressing, Freeman had knowledge of it, and made 
no objection. The circuit Judge refused to hear the evidence, 
and this also is alleged as error. Believing that the proof 
should have been heard, we shall treat the case as though it 
were in; and weare clear, that the Court was right in hold- 
ing, that the property was not subject to the mechanic’s 
lien. 

In Harman and another vs. Allen § Co., 11 Ga. Rep. 45, 
this Court held, that under the lien Acts of this State, one 
could only bind property to the extent of the interest which 
he had init. We adhere to this decision. What then was 
the interest which Rowell and Sanders had in this lot? 
None, as against Freeman, until it was paid for. By the Act 
of 1847, (Cobb, 517) Freeman could have obtained judgment 
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on his notes, filed a deed to the purchasers, sold the lots, and 
been entitled to the proceeds in preference to any other lien. 
Such is the express language of the statute. In other words, 
the vendor’s lien, under the law, is paramount to that of the 
mechanic, or of any body else, and it is right; it is his 
property until paid for. He could, upon the failure of the 
vendee to pay the purchase money, have ejected him, 
regardless of any incumbrance which the purchaser may 
have created. 

What are the rights of the mechanics? Looking to the 
interest of all parties, we hold that it is the privilege of the 
mechanic to tender to the vendor the purchase money. 
This was all he was entitled to, and thus have redeemed or 
rescued the property from this prior lien; and if, from its 
enhanced value, by reason of the improvements he put 
upon it, he could thus save himself, very well; otherwise 
it was his misfortune to have worked for those who were 
unable to pay him, and who had no right to bind that 
property for his security. 

And suppose Freeman did stand by, and see those repairs 
made without objecting, he had no right to interfere. He 
had sold the property, and had a right to suppose, that the 
contract would be performed on the part of Rowell and 
Sanders; and what right had he to gainsay the transaction 
between his purchaser and Callaway. 


Judgment affirmed. 
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Witt1am Perxrns, administrator, de bonis non cum testa- 
mento annexo, plaintiff in error, vs. Joun P. Brown, de- 
fendant in error. 


A will gave certain slaves to the testator’s wife, for her life, with remainder to 
his children. The wife relinquished her life estate to the children, and divi- 
ded out the negroes among them—she being the executrix. She died, and 
an administrator de bonis non, succeeded her. He brought trover for some 
of the negroes. 

Held, That the relinqguishment of the life estate, and the distribution of the 
negroes among the remaindermen, was evidence of assent to the legacy, and 
therefore, that the executrix, as well as her successor, the administrator de 
bonis non, was divested of all right to the slaves, and therefore, that he was 
not entitled to recover in the action. 


Trover, in Pike Superior Court. Tried before Judge Ca- 
BANISS, at April adjourned Term, 1859. 


This was an action of trover brought by William Perkins, 
as administrator de bonis non with the will annexed, of Moses 
Perkins, deceased, against John P, Brown, for the recovery - 
of two negro slaves, Mary and Warren, alleged to be the 
property of plaintiff’s testator. 

The defendant pleaded the general issue. 


Plaintiff offered in evidence his ietters of administration 
cum testamento annexo, and the will of Moses Perkins, the 
first, second and concluding clauses of which are as follows: 

“ist. After my just debts are paid, I give and bequeath 
unto my beloved wife Sarah Perkins, all my property, both 
real and personal, during her natural life, or widowhood, but 
after her death or marriage, to revert to my children, excep: 
one negro girl Nelly, one cow and calf, one bed and furni- 
ture, and my kitchen furniture, which my wife Sarah, should 
she marry, shall have, during her natural life, and after her 
death, said negro Nelly with all her increase (should there 
be any) to revert to my children. 

2d. Provided my wife should die or marry before my 
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youngest child arrives at lawful age, my property to be hired . 


and disposed of to the best advantage, at the discretion of 
my executors, until the youngest child shall be of lawful 
age, and then to be equally divided amongst all my children, 
by sale or otherwise, at the discretion of my executors. 
Nevertheless, my executors may, at their discretion, as my 
children arrive at lawful age, give them such property as 
they think necessary, so as not to forego their equal part. 

And I do hereby constitute, make and ordain my beloved 
wife, Sarah Perkins, and trusty friend, William Head, the 
sole executors of this my last will and testament,” &c. 


It was in proof, that Moses Perkins, the testator, died 
about the year 1824, and that his will was admitted to record 
and probate, in Jasper county, 6th May, 1824, and his widow 
took possession of hisestate. Testator left ten children, and 
one was born after his decease; amongst his children was 
Epsey, a daughter, who intermarried with Henry Harrison, 
by whom she had three children. In 1849, Sarah Perkins 
the widow, made a division of the negroes which she held 
under said will, for her life, and surrendered them to her 
children, the remaindermen, and each received and took 
possession of his share; at this time both Harrison and his 
wife Epsey were dead. Epsey died before her husband, 
and the share coming to their children, who were infants, 
being two negroes, (the two sued for,) valued at four hundred 
and twenty-five dollars, were retained for them by said Sa- 
rah Perkins their grand-mother. All the children of Moses 
Perkins then living, were of age, assented to this division, 
and consented to the two negroes assigned to the children of 
Epsey, remaining in the possession of said Sarah, for them. 
Sarah Jane Harrison, one of these children, afterwards in- 
termarried with defendant Brown, and they probably lived 
with Mrs, Perkins until her death, when Brown removed, 
and carried said two negroes away with him. He was ap- 
pointed the guardian of William M. H. J. Harrison, an in- 
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fant brother of Mrs. Brown; and being thus in the posses- 
sion of said negroes, plaintiff, one of the sons of Moses 
Perkins, deceased, took out letters of administration de bonis 
non cum testamento, on the estate of said Moses, and insti- 
tuted this action of trover against defendant for said negroes. 

The Court charged the jury as follows: 

“ According to the will of Moses Perkins, a life estate in 
his negroes was conveyed to his wife, with remainder to his 
children, to be equally divided between them, upon the death 
or marriage of his widow; with power to his widow to di- 
vide and assign to his children as they arrived at age, any of 
his negroes, so as not to exceed their respective shares, and 
this she had the power to do, by way of making advances 
to his children. Upon the assent of the executors, the life 
estate vested in Sarah Perkins, and the remainder in the 
children; and the share in remainder of Epsey Harrison 
vested in her. If Sarah Perkins relinquished her life estate 
in the negroes, and distributed them amongst the children 
who were of age, as advancements, and kept one share of 
the negroes, that relinquishment and division was an assent 
to the legacy, and the title to the negroes vested in those to 
whom they were respectively assigned, and the share which 
remained in the hands of Sarah Perkins vested in the estate 
of Epsey Harrison if she was then dead. That was an ad- 
ministration of the estate of Moses Perkins, so far as the 
negroes were concerned, and the title of the executors was 
divested, and could not be revested in the executrix by any 
act of hers; and under this state of facts, the administrator 
de bonis non, of Moses Perkins, had no title to the negroes, 
and could not recover. The administrator of Mrs. Epsey 
Harrison, if she died before her husband reduced the ne- 
groes into possession, was alone entitled to sue for and re- 
cover the same,” &c. 

Counsel for plaintiff requested the Court to charge the ju- 
ry, that if Sarah Perkins reserved the negroes for the chil- 
dren of Epsey Harrison, and not for her administrator, that 
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did not amount to an assent to the legacy, and an execution 
of the will of Moses Perkins. The Court refused so to 
charge. 

To which charge and refusal to charge, counsel for plain- 
tiff excepted. 

The jury found for the defendant, and plaintiff moved for 
a new trial, on the ground, that the Court erred in the charge 
above stated, and in refusing to charge as requested. 

The Court overruled the motion for a new trial, and plain- 
tiff excepted. 


Axrorp; and Grsson, for plaintiff in error. 


Green & Stewart; and F Loyp, contra. 
By the Court.—Bennine J. delivering the opinion. 


Was the Court below right in overruling the motion for a 
new trial? We think so. 

The grounds ofthat motion were two; one the charge 
given, the other the refusal of the charge requested to be 
given. 

Was the charge given, right? That charge was in effect, 
as follows; that if the executrix, Mrs. Perkins “ relinquish- 
ed her life estate in the negroes, and distributed them 
amongst the children,” “and kept one share of the negroes, 
that relinquishment and division was an assent to the lega- 
cies,’ and she was divested of the title, which, as executrix, 
she had to the negroes, and consequently that there was no 
title left in her which could pass into her successor, the ad- 
ministrator de bonis non, and therefore, that he was not en- 
titled to recover. 

On this charge, there seem to be only two questions; one, 
did the relinquishment and division, amount to an assent by 
the executrix, to the legacy to the remaindermen ? the other, 
if so, did that assent divest her of all title as executrix, and 
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so leave none in her, to pass to her successor, the adminis- 
trator de donis non, the plaintiff in trover? 

The relinquishment of her life interest, shows that she 
was claiming that interest under the will—she therefore, had 
assented to the legacy, so far as it was a legacy of an estate 
to her for her life; and that was an assent to it, so far as it 
was a legacy to the remaindermen. “If a term of years, or 
other chattel, be bequeathed to A. for life, with remainder to 
B., and the executor assents to the interest of A., such assent 
will enure to vest that of B.; and e converso ; for the parti- 
cular estate, and the remainder constitute but one estate.” 
2 Wms. exor’s, 986, citing the cases. 

The division was a fact still stronger; that showed, that 
she also actually assented to the remainder part of the lega- 
cy. 

Then, the part of the charge, to which the first question 
applies, was right. 

Perhaps the assent of the executor, to a legacy, of even 
the slightest interest in a piece of property, is sufficient to 
divést him of all title to that property, and so, to prevent 
him from recovering the property at the termination or ex- 
tinction of that slight interest. Jd. 988. 

But it must certainly be true, that if the legacy be of the 
whole interest in a piece of property, and the executor assent 
to that, legacy, the assent will divest him of all title to the 
property, and so, will prevent him from ever recovering it ; 
becausein that case, the whole interest in the property 
passes to the legatee, and the right to sue for it, is a right of 
his. And here, the legacy was of the whole interest ; it was 
a gift to Mrs. Verkins, for her life, with remainder to the 
children. The right then to sue for the property, passed out 
of the executrix, by her assenting to the legacy. If so, neith- 
er she, as executrix, nor any other representative of the tes- 
tator’s estate, could have the right to sue for the property. 
The right to sue for it, was in the legatees, or those claiming 
under the legatees. What particular persons these are, is of 
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no consequence, in the present case. The Court below, it is 
true, expressed an opinion, as to the persons in whom was 
the title to the negroes in dispute, but it was not necessary, 
that the Court should do so, and we do not pass on that opin- 
ion. It is sufficient, that the part of the charge was right, 
which said, that if there was an assent, to the legacy, the 
plaintiff could not recover; it will be time enough to decide 
the question, whether the negroes belong to the children of 
the deceased child, or to her husband, when a case between 
the children and the husband arises. 

We think, then, that the charge was right, so far as the 
second question applies; and, therefore, that it was generally 
right—i. e., right in the conclusion to which it came, that the 
plaintiff was not entitled to recover—if there was an assent 
to the legacy. 

Was the second ground of the motion good; the refusal 
of the charge requested ? 

If Mrs, Perkins, the executrix, received the negroes for the 
children of Epsey Harrison, who was dead, it shows, it is 
true, that she thought that the children, and not the husband 
of Epsey Harrison had succeeded to Epsey Harrison’s rights 
in the negroes; but, it equally shows, that she had assented 
to the legacy, as a legacy to Epsey Harrison, who, and not 
the children, was the legatee. That the administratrix 
agreed that the children of Mrs. Harrison might receive the 
legacy, is evidence that she would have agreed, that Mrs. 
Harrison herself might receive it, if Mrs. Harrison had been 
alive. 

We think, then, that the Court Was right, in refusing to 
eharge the jury, that Mrs. Perkins’s receiving the negroes for 
the children of Epsey Harrison, and not for Epsey Harrison’s 
administrator, did not amount to an assent to the legacy to 
Mrs. Harrison. 


Judgment affirmed. 


VOL, xxIx.—27 
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Terret BarxspaLe, administrator, and Anprew J, Wire, 
garnishee, plaintiffs in error, vs. Jaaes W. Greene, defend- 


ant in error. 


[1.j] A judgment cannot be vacated on account of grounds which could bave 
been taken before judgment, but have been negligently omitted, or taken and 
overruled. 

[2.] Where a case is pending in Court, all matters germain to it, may be intro- 
duced by way of amendment of the pleadings, and be then adjudicated along 
with the original matter, or the whole referred to arbitration, and the award 
made the judgment of the Court, according to the Judiciary Act of 1799, 


Motion to set aside judgment, in Upson Superior Court. 
Decision by Judge Caspaniss, at May Term, 1859. 


This was a motion by Terrel Barksdale, administrator of 
Macharina Bunkley, deceased, to set aside a judgment ren- 
dered in the Superior Court of Upson county, against said 
Barksdale, for counsel fees. In connection with this motion, 
was one by the counsel, to enter judgment against Andrew J. 
White, a debtor of said Terrel, who had been garnisheed— 
which two motions were heard together. ; 

The judgment against Barksdale, had been obtained about 
as follows: 

All the parties litigant and in interest in the case or cases 
pending or disposed of, respecting the contested wills of Ma- 
charina Bunkley, deceased, and her estate, entered into an 
agreement, whereby they fully, and finally adjusted, settled, 
and disposed of all the matters and questions in controversy 
between them, except the payment of counsel fees, and as to 
these, they agreed “to refer the whole question of counsel 
fees and the amount to be paid by Terrel Barksdaleas above 
stated, in the whole litigation under said wills, and which 
have not heretofore been paid or are not herein above ex- 
pressly provided for,” to the Judge of the Superior Court of 
Upson county, to be settled by him at the May Term, 1858, 
of said Court; ‘‘said Court to hear and determine the whole 
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questions of law and fact, and to adjudge and determine what 
fees are chargeable upon, and to be paid out of said estate, 
and also by the several parties and the amounts to be paid 
to each of the counsel,” and by whom to be paid; reserv- 
ing to each of the parties, and allowing to any of the coun- 
sel, who may thus submit the question of fees, the right to 
except to said decision and carry the same to the Supreme 
Court,” &c. 

Under this agreement and reference, the Judge awarded 
and adjudged to the counsel in said cases, certain sums to 
be paid to them respectively, by said administrator, and for 
which judgments and executions were issued. 

Afterwards, at May Term, 1859, said Barksdale moved to 
set aside and vacate said judgment, on the following grounds, 
to-wit: 

Ist. Because, by the terms of the agreement, the same was 
not to be binding until all the parties signed it, and defend- 
ant alleges, that all the parties in interest did not sign said 
agreement before said judgment was rendered, nor have they 
signed it since. 

2d. Because said case was heard, and the award made in 
the absence of many of the parties, and without notice to 
them. 

3d. Because the parties were not called on by the Judge, 
the arbitrator, to answer whether they were ready for the 
hearing of said cause. 

4th. Because said agreement was signed by some of the 
parties as executors, administrators and guardians, and is not 
binding upon the parties in interest, or represented. 

5th. Because no notice was given that all the parties had 
signed said agreement, before the cause was heard and the 
award made. 

Upon the hearing of this motion, defendant moved that 
the issues be submitted toa jury. The Court refused to sub- 
mit the question as to the validity of the judgment to a jury: 








420 SUPREME COURT OF GEORGIA. 





Barksdale, adm’r, and White, garnishee, vs. Greene. _ 





holding that it was a question to be decided by the Court. 
To which decision defendant excepted. 

After hearing the evidence and argument of counsel, the 
Court refused the motion to set aside the judgment, and or- 
dered judgment to be entered up against the garnishee. To 
which decision counsel for defendant excepted. 


James M. Smira, for plaintiff in error. 


Peeptes & Cananiss; and GREENE, contra. 


By the Court.—Steruens J. delivering the opinion. 


This is a motion to vacate a judgment. First, because all 
the parties to the submission had not signed, when the judg- 
ment was rendered. Second, because all the parties did not 
have notice when the hearing would be had. Third, because 
all the parties were not ready when the hearing was had. 
All of these grounds are met byasingle view. Let it be borne 
in mind, that Terrel Barksdale was the only party moving to 
vacate the judgment. He had signed the submission; he 
had notice, and Ae made no suggestion of unreadiness, and 
was present in Court when the judgment was rendered. If 
the want of these things as to other parties was a defence for 
him, he was bound to make it defore judgment. { The juris- 


f 1 


ees of a Court being established, its judgment is conclu- 
sive (unless an appeal or writ of error be taken to a higher 

tribunal) as to all defences which could have been made but 
\_were negligently omitted. All such defences become res ad- 
| judicata. Ifa judgment does not settle ¢hese, it settles noth- 
i ing—it is not only not an end of litigation, but it is not an 
\ approximation to the end—there can be noend. But there 
is another ground which attacks the jurisdiction of the Court. 
It is said the submission was to the Judge and not to the 


Court. To this, there are two conclusive answers. Such is 
not the true reading of the submission. It does say that 
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the matters of law and fact involved shall be submitted to 
the Judge of the Superior Court, but we understand this to 
mean only a waiver of a jury upon matters of fact, for im- 
mediately afterwards, it provides that the Court shall decide 
the controversy at the May Term, &c., and adds, that either 
party shall have the right to excepé and carry the case to the 
Supreme Court. Is it credible that the skillful lawyers who 
framed that submission, supposed a case could be carried to 
the Supreme Court on a writ of error from the decision of 
an arbitrator? It is plain to us, that the true meaning of 
the submission taken as a whole, was to submit the contro- 
versy to the Court, waiving a jury. Again; even if the Judge 
were 4 mere arbitrator as contended, and not acting asa 
Court, yet the decision made by him was, by an order at the 
same Term, made the judgment of the Court in exact con- 
formity with the Arbitration Act of 1799. See Cobd’s Dig. 
p. 487. But it was said that neither of these answers are 
good, because there was no case in Court, and the parties 
could not put it there by their mere agreement, and the Ar- 
bitration Act does not apply except to cases pending in Court. 
The reply to this position is a simple recital of a few facts. 
There was pending in the Court abill to review and set 
aside a former judgment (whether on good grounds or not, is 
immaterial) refusing probate to a paper propounded as the 
will of Mrs. Bunkley. The will, if set up, disposed of her 
whole estate, and therefore the pending case involved the 
whole estate. To that bill, every party to this submission, 
and every person interested, either as heir at law or as lega- 
tee, was a parly, duly served and legally in Court. They 
met together and agreed upon.a settlement of the whole 
matter with one exception, and put the agreement in writing, 
and provided that it should be filed as a Court paper. It 
was so filed and we hold that it thence became a part of the 
pleadings in the pending case—an amendment germain to 
the original bill, The exception was counsel fees—how 
much, and who should pay them. The agreement provided 
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for the settlement of this excepted matter by referring it to 
the decision of the Court without a jury. The judgment 
which might be rendered on that matter, was to form a part 
of the whole. It was so rendered, and as there was no writ 
of error taken on it, we clearly think-it must stand, asa 
part of a settlement which adjudicates and puts to rest the 
whole litigation pending in the Court. 


Judgment affirmed. 


Witiram O, Hactoray, plaintiff in error, vs, Wiur1aM C. 
Bray, defendant in error. 


A controversy zot i suit, was referred to the arbitrament of éwo persons, with 
power to them to choose a third, as an umpire. The two made an award, 
without having chosen an umpire, and one of the parties moved, that the 
award should be made the judgment of the Court. 

Held, That, as the arbitration was not under, either the Judiciary Act of 1799, 
or the arbitration Act of 1856, there was no power or authority in the Court 
to make the award the judgment of the Court. 


Arbitration and award, in Meriwether Superior Court. 
Decision by Judge Butt, February Term, 1859. 


William C. Bray and William O. Halloran, referred “the 
matters in issue between them, in relation to the business of 
the White Sulphur Springs,” to the arbitrament of William 
A. Redd and Rev. T. F. Montgomery, and agreed that their 
decision should be final, on a certain basis, &c. It was also 
- agreed that the arbitrators should have the privilege of call- 
ing in J. M. Beall to aid them in the adjustment and adjudi- 
cation of the matters referred. The arbitrators, including 
Mr. Beall, made their award, and at the February Term, 
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1859, of the Superior Court of Meriwether county, counsel 
for Bray, moved to make the award the judgment of the 
Court; to which counsel for Halloran objected, on the ground 
that the arbitrators were not sworn. It appeared that the 
parties did not require the arbitrators to be sworn, and con- 
sented to dispense with the oath. 

The Court granted the motion and ordered the award to 
be made the judgment of the Court, but without prejudice 
to any proceedings which might be had, to set aside the 
same for fraud. To which decision, counsel for Halloran 


excepted. 


Apams & Knieur, for plaintiff in error. 


Gro. A. HA, contra. 
By the Court.—Bernnine J. delivering the opinion. 


Was the Court right in making the award, the judgment of 
the Court ? 

If there is any law which authorizes this award to be 
made the judgment of a Court, it is the Judiciary Act of 
1799, Cobb, 1140, or the arbitration Act of 1856, cts of 
1856, 222. Therefore, we must hold, that the Court below 
erred in making this award, the judgment of the Court, un- 
less this case falls within one of those two Acts, Does it fall 
within either? 

It does not fall within the Judiciary Act, for the only award 
that it includes, are awards made in cases pending in the 
Courts. This was not an award made in a pending case. 

_ Neither does the case fall withinsthe Act of 1856. The 
arbitration was not under that Act. The second section of 
that Act says, that “every arbitration shall be composed of 
three arbitrators, one of whom shall be chosen by each of 
the parties, and one by the arbitrators chosen by the parties,” 
In the present case, there were only two arbitrators; true, 
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two, with power to select an umpire—a power which they 
did not exercise ; but if they had exercised the power, two 
arbitrators and an umpire are not three arbitrators; an um- 
pire intervenes only when the arbitrators disagree, 

Besides, the Act, in other parts, clearly contemplates, that 
the third man, the appointee of the two appointees of the 
parties, shall be a full arbitrator; that he shall fully share 
with the other two in all their powers, and in all their duties, 
See the 4th and 10th sections. 

The case not falling within either of these Acts, there was 
no power in the Court, as far as we know, to authorize it, to 
make the award the judgment of the Court. And for this 
reason, we think that the judgment of the Court making the 
award its judgment, was erroneous. 


Judgment reversed, 


Wauiram H. Horr, plaintiff in error, vs. Toe Strate or 
Georera, defendant in error. 


An indictment under the Bastardy Act, will not lie in one county, when the 
child was begotten and born in another, and when the putative father was 
arrested, brought before the Magistrate and refused to give bond in the latter 
county. 

An agreement by the defendant, that he will waive all objections as to jurisdic- 
tion, &c., and which he denies and refuses to abide by, to be binding and 
enforcible by the Courts, should be reduced to writing. Are defendants in 
criminal cases liable to be taxed with the costs of witnesses, who are sub- 
penaed and sworn but notexamined? Quere? 


Indictment for Bastardy, and motion for new trial, in 
Whitfield Superior Court. Tried before Judge Croox, May 
Term, 1859. 
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Upon the information on oath, of Annis Morris, that she 
was pregnant with achild by William H. Huff, and that 
said child was likely to be born a bastard and chargeable to 
the county of Whitfield, a warrant was issued by the Jus- 
tice of the Peace, before whom the oath was made, and 
Huff, refusing to give the bond and security required by law, 
for the maintenance of the child, was bound over to appear 
at the next Superior Court of Whitfield county, to answer 
said charge, &c. At the said Term of the Court, he was in- 
dicted for bastardy and refusal to give the bond and security 
aforesaid. To this indictment he demurred; the Court over- 
ruled the demurrer and the trial proceeded. 


Annis Morris, the prosecutrix, testified: That at the time 
of taking out the warrant in February, 1858, she was preg- 
nant with a child; it was begotten in the latter part of No- 
vember, 1857, at the house of defendant in Walker county ; 
it was born the latter part of August, 1858, in Walker coun- 
ty ; she was living with her brother in Whitfield county, at 
the time she took out the warrant; had been living there 
three or four weeks before she took it out; she went to live 
with defendant at his request, and remained there fourteen 
months to supply his wants and necessities; defendant be- 
came dissatisfied and drove her off; she returned to Whit- 
field county; has no property, and the child is likely to be- 
come chargeable to the county; she is unmarried; she was 
induced by the promises of defendant to go back, he promis- 
ing to do something for her and the child, but did not com- 
ply with his promises; that she never had connection with 
any other man than defendant. 

It further appeared in evidence that the warrant for de- 
fendant’s arrest, was issued by a Justice of the Peace of 
Whitfield county, but afterwards backed by a Justice of 
Walker county, where defendant resided, and where he was 
arrested 23d April, 1858, and taken before the Justice in 
Walker county, and refusing to give the bond prescribed by 
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law for the support of the child, he was recognized to appear 
“at the April Term, 1858, of the Superior Court of Wajg- 
field county, to be holden on the 4th Monday in April in. 
stant,” &c. 

The jury found the defendant guilty, who, thereupon 
moved for a new trial, on sixteen grounds, which it is un- 
necessary to set out, asthe judgment pronounced by this 
Court, reversing the judgment of the Court below, is placed ° 
upon but one ground, that of waut of jurisdiction in the 
Superior Court of Whitfield county ; the child having been 
begotten and born in Walker county, and the defendant 
residing in that county. 

The Court below refused to grant a new trial, and defend- 
ant excepted. 


C. D. McCutcuen; D. A. Warxer; and J. A. Guenn, for 
plaintiff in error. 


J. A. W. Jounson, Sol. Gen., ‘canfra. 


By the Court——Lumrxin J, delivering the opinion. 


In this case we are clear, that apart from the defect in the 
indictment, accusing the defendant of being the putative, 
instead of the actual father of the bastard child, that Whit- 
field county had no jurisdiction over the case. The child 
was begotten and born in Walker county, and there Huff 
was arrested, brought before a magistrate and refused to give 
bond for the support and maintenance of the child. So that 
whether the fact of begetting the bastard, or the refusal to 
give a bond for its support, or both together, constitute the 
offence, under the statute, there is no pretext for assuming 
jurisdiction in Whitfield county. True, the mother resided 
there, except when decoyed off temporarily by Huff; and 
that might be a sufficient reason why the fine, in case of con- 
viction, should be appropriated there. But unless both the 
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oftending parties reside in the same county, it will be found 
extremely difficult to prosecute, under the Bastardy Act of 
1793. There is additional legislation needed. Perhaps, by 
the mother’s taking up her residence in Walker county, and 
beginning de novo, a remedy might be practicable; I do 
not say it is so. 

The verbal agreement between the parties, waiving all ob- 
jections to jurisdiction, &c., if enforcible at all, certainly can- 
not be unless reduced to writing. 

We say nothing about the question made in the bill of 
exceptions, as to the costs of the two witnesses who were 
sworn but not examined. As the defendant is relieved from 
all costs, he is not liable for the payment of this. | 


Judgment reversed. 


M. A. Harpen, et al., plaintiffs in error, vs. WessTER, ]’ar- 
MELEE & Co., for use of, &c., defendants in error. 


[1.] A certificate in the following form: “ The above and foregoing is a true 
copy,” &c., is a sufficient authentication of a record. 

{2.] When suit is brought against the claimant on his forthcoming bond, it is too 
jate to insist that the appeal was not regularly entered in the proceedings, in 
which the property was found subject. 

{3.] In a suit upon a forthcoming bond, the execution under which the levy was 
made, is not only relevant but indispensable testimony to make out the case. 


[4.] When the forthcoming bond in reciting the execution varies, slightly, from 
the fi fa. itself, it is a mere question of identity, for the jury to pass upon; or, 
if it is evidently a mere clerical mistake, the Court itself perhaps, would have 
the right so to determine. 

8.) An instrument with a scrawl annexed to the signatures, is a bond, without 
purporting to be such upon its face. 
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Debt, in Cass Superior Court. Tried before Judge Croox, 
March Term, 1859. 


All the facts necessary to a full understanding of the 
points adjudicated in this case, are stated in the opinion of 


the Court. 


Saropsuire, Mitner & Parrorv, for plaintiffs in error. 


WALEER, contra. 
By the Court—Lumrxin J. delivering the opinion. 


The facts in this case are complicated, and it would be a 
useless labor to go through them allin detail. AllI propose 
is, to examine very briefly some of the leading points. 

[1.] The first objection is, to the sufficiency of the Clerk’s 
certificate; of the exemplification of the records, from the 
Superior Court of Habersham county. The language of the 
certificate is, “the above and foregoing, is a true copy,” &c. 
The complaint is, that it does not purport to be a full and 
entire transcript. In substance we think it does, 

[2.] The second assignment is, that the plaintiff in execu- 
tion confessed judgment to the claimant, reserving the right 
of appeal; and that it does not appear from the record, that 
any appeal was ever entered. 

We do not think the regularity of the appeal can be at- 
tacked in this collateral way. No exception was taken to it 
at the time, and in the Court where the proceedings were 
pending. The claim was withdrawn, and a final judgment 
entered upon the appeal. In point of fact, the appeal was 
properly entered. The execution had been assigned by 
Webster, Parmelee & Co., the plaintiffs, before even the levy 
was made, and the appeal was entered by the assignee, in- 
stead of the original plaintiffs. Had the appeal been defec- 
live, and the objection taken at the time, it could have been 
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amended. The other grounds of objection to the appeal, are 
not insisted upon ; and are not sustainable if they were. 

[3.] It is next objected, that the execution tendered in evi- 
dence, is irrelevant. We think on the contrary, that it was 
indispensable to the maintenance of the suit on the forth- 
coming bond. And according to the evidence in the case, 
it was after the claim was withdrawn, the two negroes, John 
and Betsey, were re-advertised for sale, and for the first 
Tuesday in October, 1842. The Cassville Pioneer was ad- 
mitted in evidence, to prove this fact. It was again re-adver- 
tised in August, 1849, within seven years of the previous 
levy; what became of the first levy, or why so much time 
intervened between the first and second advertisement of the 
negroes, the’ record does not disclose. The jf. fa. was not 
dormant in 1849; and the advertisement of that date was a 
sufficient notification, to the obligors upon the forthcoming 
bond, to produce the property on the day of sale. 

[4.] It is objected, that there is a material variance be- 
tween the execution and the recital of it in the forthcoming 
bond. And it is true, that in one, McLaughlin is said to be 
the principal defendant, and Powell the original security, 
and John H. Jones the security on appeal. And in the other, 
the names of McLaughlin and Powell are reversed. But 
this was a question of identity. No one could doubt that 
it wasa mere clerical mistake, a lapsus penne. It wasa 
question for the jury. The Court itself, perhaps had the 
right to determine, that the alleged variance amounted to 
nothing. 

[5.] Was the instrument sued upon, a bond? It had the 
scrawl annexed to the signatures of the obligors, Even be- 
fore the Act of 1838, such a paper was generally held to be 
a bond. That Act declared it to be so; and even that an in- 
strument purporting to be a bond, was such, without the 
scrawl, The contrary had been the prevailing opinion, as to 
this latter class of writings. 
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There was no motion for a new trial in this case, and we 
see no reason to send it back for that purpose. And affirm 
generally all the rulings of the Court below. 


Judgment affirmed. 


Joseru M. Daumnieut, plaintiff in error, vs, Tue STare or 
Grorara, defendant in error. 





[1.] Under an indictment for carrying a negro out of a county, the beginning 
of the offence is the commencement of the carrying, and the endof itis the 
crossing of the county line; and all that is done from the beginning to the 
end, and all that is said, is admissible in evidence as a part of the res geste. 

[2.] The sayings of other persons are admissible against a party when it af- 
firmatively appears that he assented to them by his silence, or in some other 
way. 

{3.] When the defendant justifies his act by showing the consent of a person 
whom he alleges to be the true owner, he cannot show the fact by affidavits 


of that person asserting a claim to the negro. 
[4.] The defendant may justify his act in carrying away a negro from the ad- 
verse peaceable and legally acquired possession of another, by showing the 


consent of the true owner. 

15.) He cannot justify himself by the consent of one who he thinks is the 
owner, unless he be either the true owner, or some other person who truly 
has, and not merely professes to have, authority to grant such consent. 


Misdemeanor, in Fulton Superior Court. Tried before 
Judge Butt, April Term, 1859. 


All the facts necessary toa full understanding of the points 
adjudicated in the case, appear in the following opinion of 


the Court. 


Simpson; Oversy & Brecxry; and Gueny, for plaintiff in 


error. 
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Solicitor General T. L. Coorer, contra. 
By the Court——Sreruens J. delivering the opinion. 


[1.] We think the evidence offered by the defendant, 
showing his sayings while engaged in the act of removing 
the negro beyond the limits of the county, ought to have 
been admitted as a part of the res geste. Ue was indicted 
under the Act of 1856 (see cts of 1855-6, page 264) for 
carrying a negro out of the county of Fulton without the 
consent of the owner or other person having authority to 
give snch consent. The offence began when he commenced 
to curry the negro, and it ended only when he crossed the 
county line. What he did from the beginning to the end, 
was the act whose criminality was under investigation, 
and all that he said about the act while he was performing 
it, constitutes a part of it. 

[2.] We think the sayings of other persons in the presence 
of the defendant were properly admitted againsthim. What 
a party himself says, is admissible against him, and what is 
said by others and is heard and goes uncontradicted by him, 
is equally so. Butin the case of sayings by other persons, 
it ought to be made affirmatively to appear that he heard 
the sayings, and that he assented to them either expressly, or 
by his silence, or by his treatment of them in some way 
showing assent. His assent to them is the thing which 
makes them admissible against him, and that assent must 
be shown in some way, before the sayings can be admitted. 

[3.] We are not prepared to say there was error in the 
rejection of the affidavits of Mrs. King and Mrs. McGarr. 
Whoever may have been the owner of the negro, the fact 
could not be legally proven by afidavits—it could be proven 
(so far as the proof was derived from witnesses) only by such 
witncsses as were on the stand, subject to cross-examination. 
Whether it was admissible to show a claim of title by Mrs. 
King (whose consent the defendant had) in contradistine- 
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tion from a true title in her, by way of showing the probable 
bona fides of the defendant, will be considered when I 
come to the charge requested on that subject by the de- 
fendant, and refused by the Court. 


[4.] We think all of the charges requested by the defen- 
dant ought to have been given, except the last one. The 
crime consists in carrying away the negro without the con- 
sent of whom? The owner, or the person having authority 
to give such concent. The ownership is the gist of the in- 
quiry. The Court below seemed to assume that peaceable 
and legally acquired possession stands in the place of owner- 
ship. True, such possession is prima facie title, and so is 
naked possession prima facie title, but neither is equivalent 
to ownership, and either may be rebutted by showing that 
the true ownership or title, is elsewhere. We do not think 
the statute intends to punish a man who carries away his 
own negro, although he may carry him away from the ad- 
verse, peaceable and legally acquired possession of one who 
having this sort of possession, may yet have no right of 
possession. The hirer of a negro, for instance, has peacea- 
ble and legally acquired possession, and he may retain him 
in adverse possession after the period of the .hiring has 
expired, but he would have no right so to retain him, and 
I apprehend the true owner might remove the negro with- 
out incurring the high penalty of this statute. It matters 
not from whose possession the negro is carried, provided he 
is carried either by the true owner, or by the consent of the 
true owner, or by the consent of any other person having 
authority to grant such consent. There are many such 
“other persons,” including the owner’s bailees of various 
kinds, and including also, I should say, him who may be in 
adverse, peaceable and legally acquired possession under a 
bona fide claim of title. The statute protects the party who 
carries away, provided he has the consent of either the 
true owner (a word which defines itself) or of any other 
person having authority to grant such consent, leaving that 
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“other person” to be determined by the general law of prop- 
erty and possession, A reasonable doubt on either of these 
points, is a reasonable doubt as to the guilt, and ought to 
acquit. We think too that if Mrs. King had a good title, 
it was not impaired by the administrator’s adverse sale, she 
causing her claim to be proclaimed at the sale as the evi- 
dence shows she did. 


[5.] Thelast charge requested by the defendant involves the 
question how far is a person carrying away a negro, protected 
by appearances as contradistinguished from the truth of the 
case? This branch of the case was but slightly argued, and 
none of us, I believe, was prepared to pronounce upon it with 
clearness and satisfaction to ourselves. But we were all in- 
clined to the opinion that the charge was properly refused. 
With myself, subsequent reflection has somewhat strengthen- 
ed that opinion. If a man carries a negro away from one who 
has an adverse, peaceable possession, and who therefore, is 
the apparent owner, he must take the hazard of the true 
ownership. If he disregards the apparent ownership, he 
must get the consent of the true owner at his peril. If he 
sets at naught those patent appearances which arise from 
peaceable, adverse possession, he cannot protect himself 
by other appearances; if he chooses to act in such a case, 
he does so at the peril of having the consent of the true 
owner. It is needless to add, that the charge which was 
given, is in conflict with the principles already announced. 


Judgment reversed. 


VOL. XxIx—-28, 
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Herserr Corse, plaintiff in error, vs. Epwarp Dyzr, and 
others, defendants in error. 


The Act incorporating a railroad, contained this provision: “And no subs 
scription shall be received and allowed, unless there shall be paid to the 
commissioners, at the time of subscribing, the sum of five dollars on cach 
share subscribed.” This provision was not complied with. The corpora- 
tion, nevertheless, organized itself, by electing directors, &c., and commenced 
building the road, by contracting with persons to gradeit, &c. Some of 
those persons were not aware of the failure to pay the five dollars a share, 
or the subscriptions for stock. Afterwards, one of the stockholders who 
was aware of that failure when he becamea stockholder, and who voted 
at the election of directors, and otherwise aided in setting up the corpora- 
tion, applied to the Court, for leave to file an information in the nature of a 
quo warranto, against the directors, to require them to show by what autho- 
rity, they exercised their powers. The Court rejected the applicaticn. 


Heid, That the Court did right. 


Quo Warranto, in Walker Superior Court. Decision by 
Judge Croox, May Term, 1859. 


This was an application fora writ of guo warranto, to 
be directed to certain persons therein named, requiring them 
to show cause by what authority they exercised the powers, 
privileges and immunities of the corporation, created by the 
Act of the General Assembly of the State of Georgia, passed 
22d day of January, 1852, under the name of “ The Coosa 
and Chattooga River Railroad Company.” 

The petition states that said Act provides for the construc- 
tion of arailroad from the Western & Atlantic Railroad 
at or near Ringgold, through the counties of Walker and 
Chattooga, to the line of the State of Alabama. The capi- 
tal stock of said company to be $400,000, and certain per- 
sons were appointed commissioners to open books of sub- 
scription, &c.; that the commissioners opened the books for 
subscription, and petitioner subscribed to the amount of 
seven shares, and otiers subscribed various sums, which 
subscriptions the petitioner alleges are not valid and binding 
on the subscribers on account of the failure to pay at the 
time of subscribing five dollars on each share as required by 
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said Act of incorporation; nor did said commissioners 
issue certificates according to the provisions of said charter ; 
that the entire stock was taken, and subscribed for, by eleven 
persons, who did not intend to construct said road, and that 
the only organization of said company was under the stock 
thus subscribed, and that organization was null and void, 
and that no sufficient amount of stock has ever been sub- 
scribed to authorize the formation and organization of said 
company as provided by law; and further, that the charter 
requiring said road to be commenced within four years, 
has not been complied with, and that said charter thereby 
expired by the terms and provisions therein contained. 

The petition further states, that Edwin Dyer, Augustus 
B. Culberson, Samuel McWhorter, James C. Wardlaw, 
Samuel Hawkins, John Woods and M. R. Allen, claim and 
insist that said company has been legally organized, and 
that they are the directors thereof, and that they have elected 
Edwin Dyer President, and Augustus B, Culberson, Secre- 
tary and Treasurer; and said board of directors are assum- 
ing to act asa corporation, and exercising all the powers 
and privileges conferred by the charter aforesaid, and are 
proceeding to collect money and make contracts in relation 
thereto without lawful authority, and contrary to the pro- 
visions of the Act of incorporation, and have made calls on 
the subscribers of the stock aforesaid for installments 
thereof. 

The petition prays that they be required to show cause, 
by what authority they assume to exercise the powers and 
privileges aforesaid. 





The respondents in response to the rule nist, answer, 
that the General Assembly of the State of Georgia, did pass 
an Act for the incorporation of the Coosa and Chattooga 
River Railroad, as stated in the petition, and that the com- 
missioners opened books of subscription as required by said 
Act, and they admit that instead of five per cent. being paid 
in cash on the capital stock at the time of subscription 
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as required by said charter; that the commissioners received 
the notes of subscribers for that amount payable on demand. 

They admit that the original subscription of the capital 
stock of $200,000 was made by only eleven persons; that 
the period having nearly elapsed for securing the charter 
under the provisions of the Act of incorporation, these eleven 
persons did subscribe for stock to the amount of $200,000, not 
intending to hold or pay for the same, but for the purpose 
above stated of saving the charter; thatthe company was 
organized by these original subscribers, and afterwards 
others, upon becoming subscribers, were let in, and a certain 
portion of the stock thus originally subscribed for, was trans- 
ferred to said new subscribers, and after about $125,000 
was thus taken by others, there was a transfer of stock 
to this amount to them and the present board of directors 
elected and officers appointed, and operations have been 
commenced on said road, contracts let, and the work is in 
progréss, &c. 

Upon hearing the foregoing petition and answer, the Court 
dismissed the rule nisi, and counsel for petitioner excepted. 


Lawson Brack, for plaintiff in error. 
By the Court—Bennine J. delivering the opinion. 


According to the bill of exceptions, this case was regarded 
and treated,in the Court below, as “an application for leave 
to’ file an information in the nature of a guo warranto ;”’ 
and the judgment of that Court, made on consideration of 
the petition and the answer, was a refusal to grant the 
application. The case will be regarded and treated in the 
same way, in this Court, although the proceedings seem to 
be not entirely such as would be regular in a mere applica- 
tion for leave to file such an information. 

The question, then, will be, was the Court .right in refus- 
ing to grant leave, to file the information ? 

The corporation is a private corporation; and, “ It is said 
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by Mr. Wellcock, that the Court will not sanction this pro- 
ceeding, either when the franchise is not of a public charac- 
ter, or the applicant appears to them in the light of one in- 
termeddling with the affairs of others; in these cases they 
will leave him to inform the attorney-general, who will use 
his own discretion as to filing the information.” ng. and 
A. Corp. sec. 736 ; Id. sec. '745, and cases cited. Grant on 
Corp. 252-3, and cases cited. 

We are not aware of any English case of a private cor- 
poration, in which an application for leave to file an infor- 
mation, was sanctioned ; there are many English cases: in 
which it was refused. It is true, that there are some Ameri- 
can cases, in which it was granted; but unless these rest on 
English law, they are not authority in Georgia. .2. and .7. 
see. 736. 

Let us concede, however, that there is law, to authorize 
the application in sucha case as the present case, is there 
any law to require, that the application should be granted? 

This, at least, is true; thatif the Court is ever at liberty to 
grant the application in the case of a private corporation, it 
is never under obligation, to grant it, either in that case, or, 
in even in the case of a public corporation. Whether the 
Court will, in any case, grant it, or not, is matter of discre- 
tion. Ang. and 4. sec. 739, and cases cited. Grant, 253. 

This Court does not interfere with the discretion of the 
Superior Courts, except in cases in which, it is clear, that the 
discretion has been exercised by them, very improperly. Is 
this one of those cases? 

Herbert Cole, the applicant for the leave, was a stockholder 
in the corporation, and must, at the time when he became 
one, have been aware of all the matters of which he com- 
plains, for he became one by taking a part of the stock on 
which, there had been the failure to pay in the five per 
cent. required to be paid in, by the charter, and, we must 
presume, that, when he took this stock, he informed himself, 
as to whether any thing had, or had not, been paid upon it. 
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He took, from the original subscribers, a part of their stock, 
and they had paid nothing on their subscriptions. The class 
of stockholders to which, he belongs, passed a resolution in 
the following words. “Resolved, that we the stockholders 
of the Coosa and Chattooga Railroad Company, to whom 
has been transferred, a portion of the stock of said company, 
the amount of which, will appear, by reference to the stock 
book of said company, by the original stockholders of said 
company, do hereby agree, to have transferred to us, by the 
original stockholders of said company, the residue of stock, 
held by them, the proportion to the amount heretofore trans- 
ferred to us, severally.” It isto be presumed, that Cole went 
with his class, helped to pass this resolution. 

After this resolution was passed, the stockholders consist- 
ing of the old, and the new, set, of which last, Cole was one, 
made a new election of directors; and then those directors 
elected a President and Secretary, and a Treasurer, and put 
the corporation in motion. We must in the absence of proof 
to the contrary, presume, that Cole was present at this election 
of directors, and participated in it; perhaps, we ought to 
presume, that he voted for the persons who were elected, for 
he is silent on the subject in his petition, and it must have 
taken a majority to elect, and there are more chances that a 
voter belongs to the majority, than, to the minority. 

This is not all. The corporation, under its new organiza- 
tion, went forward and engaged in the work of building the 
road; they made contracts for grading, &c. with various per- 
sons, some of whom were citizens of Tennessee, and there- 
fore, it is to be presumed, strangers to the matters complained 
of. These persons have done much work under their con- 
tracts. Some of the heavier sections of the road, being 
almost completely graded. In a word, these persons have 
acted on the faith of the legality of the organization of the 
corporation, an organization which the stockholders, Cole 
among them, held out to the world, as legal. 

Thus then, we may say, that Cole, at the time when he 
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became a stockholder, was aware of the matters of which, 
he now complains; that, he sanctioned those matters, and 
helped to make them worse, not only by himself taking 
some of the vicious stock, but by assisting at the election of 
directors and perhaps, by voting for the very persons, as direc- 
tors, whose authority to act as directors he now questions; 
and that men, some of them innocent men, have spent time, 
and money, and labor, in .consequence of this conduct in 
him, and similar conduct in his fellow stockholders. And 
the question is, was it an improper exercise of the Court’s 
discretion, to refuse such an application of such a person? 

And we think that it was not. 

An information has been refused to one, “ who voted at 
the election sought to be impeached on the ground of an 
objection to the presiding officer,’ where he did not show, 
“that he was ignorant of the objection at the time of voting, 
‘ to ene who concurred in the act, or acquiesced in the title, 
of the defendant, which” he sought “ to impeach ;” to many 
other persons, on the ground of personal objection to them, 
“ing. and J. sec. 745, and cases cited. “A general principle 
on which, the Court acts with respect to the qualification to 
be a relator, is, that he who has concurred in inducing a 
party, to exercise an office, cannot be heard, on an applica- 
tion to turn him out of the office.’ Grant Corp. 254, and 
cases cited, . 

The effect of sustaining an information founded on the 
grounds stated in the petition, would be, to dissolve the cor- 
poration; and the dissolution of the corporation, would 
extinguish the debts due to and from it; and this Court held 
in McDougald’s, adm’rx., vs. Bellamy, 18 Ga. 411, that 
stockholders in a bank whose charter contained a provision 
similar to the provision in this charter, were not entitled to 
insist on a non-compliance with that provision, to shield 
themselves from their ultimate liabilities to pay the bills of 
the bank. Do innocent contractors to grade this railroad, 
stand on a worse footing than the billholders of a bank ? 
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On the whole, we affirm the judgment of the Court below. 
In doing so, however, we wish to be considered as deciding 
merely the rights of the plaintiff in error, Herbert Cole, and 
as notintimating an opinion as to the rights of others, and 
especially of the State. 


Judgment affirmed. 


RoserT ANDERSON, tenant in possession, plaintiff in error, vs. 
Lewis A. Dugas, lessor, defendant in error. 


{1.] A deed recorded after the lapse of twelve months from its execution is good 
against another deed from the heirs at law ofthe same grantor, the last being 
recorded within twelve months after its execution, but not executed till after 
the first had been recorded. 

[2.] A power of attorney, under which a deed is made, is a muniment of title. 
and may be recorded along with the deed, but its record is not necessary to 
the validity of the record of the deed. 


Ejectment, in Walker Superior Court. Tried before Judge 
Croox, May Term, 1859. 


This was an actien of ejectment by Doe, ex dem., Lewis A. 
Dugas, against Robert Anderson, tenant in possession, to re- 
cover lot of land No. 134,in the eighth district and fourth 
section of originally Cherokeenow Walker county. 

Plaintiff’s lessor offered and read in evidence a grant from 
the State of Georgia to Wm. Whitecombe for the lot of land in 
controversy—grant dated 9th day of November, 1832; then 
a power of attorney from Whitecombe to John W. Wilde, au- 
thorizing him, to sell and convey said lot of land to Lewis 
A. Dugas, the lessor; the power of attorney dated 25th April, 
1832, but never recorded, was read in evidénce by consent 
and without objection; then a deed executed by Wilde, as 
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attorney in fact for Whitecombe, conveying said lot to plain- 
tiff’s lessor, Dugas—this deed bears date 1st December, 1832, 
and recorded 13th of May, 1835. 

Plaintiff then proved that the defendant was in possession, 
and had been since 1850, and the value of mesne profits, and 
closed. 

Defendant proved that William Whitecombe died in the 
year 1834, leaving as his heirs at law his two children, Pe- | 
nelope Whitecombe and Laura E. Whitecombe. He then 
offered and read in evidence a deed from said heirs at law to 
himself for the land in dispute—said deed bearing date 23d 
October, 1849, and recorded 10th January, 1850. Here de- 
fendant rested, and upon this proof requested the Court to 
charge the jury: 

Ist. That if the plaintiff’s deed was not recorded within 
twelve months from its date, and defendant bought the land 
from the heirs at law of William Whitecombe, the grantee, 
and had his deed from them recorded within twelve months 
from its execution, then defendant’s deed is the better one, and 
and will prevail over plaintiff’s, and they should find for de- 
fendant unless he had notice, at the time he purchased, of 
plaintiff’s title. 

2d. That if plaintiff’s deed was recorded before defendant 
bought the land, but was not recorded within twelve months 
from its date, and the power of attorney, under which the 
deed to plaintiff was executed, had not been recorded before 
defendant purchased from the heirs at law of Whitecombe, 
then the recording of the deed alone was not sufficient no- 
tice to defendant of plaintiff’s title. 

. Which charges the Court refused to give, and defendant 
excepted. 

The jury found for the plaintiff the premises sued for, and 
three hundred dollars for mesne profits, 

Whereupon, counsel for defendant tendered his bill of ex- 
ceptions, and assignsas error the refusal of the Court to charge 
as above requested. 
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Warren Agi, for plaintiff in error. 
Unprerwood; ALexanper; and Dasney, contra. 


By the Court.—Srrruens J. delivering the opinion, 


[1.] We think the Court was right in refusing to charge 
that the defendant’s deed, which was from the heirs at law 
of the deceased grantee, and was recorded within twelve 
months after it was executed, should prevail over the plain- 
tiff’s deed, which was from the grantee himself, and was re- 
corded, though not within twelve months after its execution 
yet before the defendant’s deed was executed. The object 
of registry is to give notice to the world. The difference be- 
tween recording within twelve months and afterwards, is 
this: In the first case, it is notice from the date of the exe- 
cution; in the last, from the date of the recording. -A deed 
is not’ debarred from record because not recorded within 
twelve months; and when recorded at all, it operates as a 
notice at least from that time. The plaintiff’s deed in this 
case, though not recorded within twelve months after it was 
made, yet had been recorded more than fourteen years when 
the defendant’s deed was made. The plaintiff’s deed was 
the best. 

[2.] It was urged that the record of the plaintiff’s deed 
was not valid, because the power of attorney, under which 
it had been made, was not recorded along with it, and in- 
deed, had never been recorded at all. We do not think tha; 
the recording of the power of attorney was necessary to make 
the record of the deed serve as notice. The power of attor- 
ney is a muniment of title, and may therefore be properly 
recorded along with the deed. It is theauthority for making 
a couveyance, but it is not the conveyance; nor, strictly 
speaking, is it a part of the conveyance. The deed is the 
conveyance. The deed purports to be made by the author- 
ity of a power of attorney. Ifthat is true, it is an authentic, 
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genuine conveyance; if false, itis a forgery. So may any 
deed, made without the intervention of an agent, turn out to 
be a forgery. In either case, if the deed purports to be an 
authentic, genuine conveyance, it is notice to the world that 
such a conveyance has been made; and in neither case is it 
necessary to give proof thatitis nota forgery. It is the 
published assertion, and not the truth of it, which constitutes 
the notice. When the notice is given, then the deed is good 
for just what it is worth according to the truth of the case. 


Judgment affirmed. 


‘ 


Watton Ecror, transferree of Gro, D. Suarr, plaintiff in 
error, vs. Josepn L. Wetsu, defendant in fi. fa., and WiLzy 
B. Ecror, guardian, &c., claimant, defendant in error. 


j1.] Under our statute of 1854, (see Acts of 1853-54, p. 49,) confining objections 
in trials in the last resort, against depositions taken under commission, after 
the case has been submitted to the jury, to those which are based upon ir- 
relevancy, no objection on account of the evidence being hearsay will be en- 
tertained. Sreruens dissenting. . 

{2.] The single fact thata donor retains the possession of the property given, 
is sufficiently explained by showing that he is the parent, or stands tz loco pas 
rentis to the donee, who is a minor and resides with him. 

{3.] The admissions of parties are not to be regarded as an inferior kind of evi- 
dence, but the testimony which proves that admissions were made, and the 
terms in which they were made, shouldbe scanned with caution. 


Claim, in Meriwether Superior Court. Tried before Judge 
Butt, at February Term, 1859. 


This was a claim interposed by Wiley B. Ector, guardian 
of Elizabeth Victoria Johnson, to certain negroes, levied on 
as the preperty of Joseph L. Welsh, by virtue of an execu- 
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tion in favor of George D. Sharp, against said Welsh, and 
transferred to Walton B. Ector. 

The jury found for the claimant, and plaintiff in fi. fa. 
moved for a new trial on the following grounds: 

Ist. Because the Court erred in admitting in evidence the 
answer of George D. Sharp to the last direct interrogatory, 
which answer was as follows: “ All I know about this ques- 
tion is, that Joseph Duncan told me that they wanted this 
execution for Ector, so that they could cover the property lev- 
ied on, and keep it from being sold for Welsh’s debts here- 
after.” 

The objection to the reading of this answer was taken af- 
ter the case had been submitted to the jury. 

2d. Because the Court erred in refusing to admit that part 
of the answer of Joseph Duncan, to the second interrogatory, 
as follows: “ Witness heard Mr. George D. Sharp say, in wit- 
ness’s store in the town of Greenville, that he had sold the 
White Sulphur Springs, and the lands thereto attached, to 
Joseph L, Welsh, defendant in execution, for $8,500; and alse 
heard Mr. Welsh and his wife both say that they had pur- 
chased said premises, and that the aforesaid sum of money 
was the consideration for the same, for which, witness thinks, 
Welsh said he had given his notes, and took Sharp’s bond 
for titles—all of which took place a few days after the trade, 
which was in the year 1838S or 1839, as well as witness now 
remembers,” 

The objection to this answer was taken after the case had 
been submitted to the jury; the objection was sustained, and 
the answer excluded on the ground of irrelevancy. 

3d. Because the Court erred in charging the jury, that if 
Welsh never reduced the property to possession as his own, 
by virtue of his marital rights, and died before his wife, it 
Was not subject to his debts. And further, that although 
possession by the donor, after an absolute conveyance, was 
a badge of fraud which might be explained, and unless ex- 
plained became conclusive, yet if the defendant in ji. fa. 
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(Welsh) took and held the possession of the property con- 
veyed, the donee being a minor, this was a sufficient expla- 
nation of his possession, provided the transaction was other- 
wise fair. 

4th. Because the Court erred in charging, that “ the testi- 
mony of a witness purporting to give the statements, saying, 
and declarations of parties, was an inferior kind of evidence, 
yet it should be considered by the jury, and taking into:con- ’ 
sideration the situation of the witness and his opportunities 
of knowing and hearing what he testifies to, they might give 
it such weight as they thought proper.” 

5th. Because the verdict was contrary to law and the ev- 
idence. 

The following is the deed of gift above referred to in the 
charge of the Court below, and commented on in the opin- 
ion pronounced by this Court: 


“ Grorera, MERIWETHER Counry. 

Know all] men by these presents, that we Joseph L. Welsh 
and Dolly Welsh his wife, for and in consideration of the 
natural love and affection which we respectively have for 
and towards Elizabeth Victoria Johnson, (child and daugh- 
ter ofthe said Dolly Welsh by her former husband, Doctor 
Benjamin Johnson,) do by these presents give, grant,-alien, 
convey, assign and relinquish unto her, the said Elizabeth 
Victoria Johnson, all and singular the rights and interest 
which we or either of us now have or may hereafter acquire, 
either in law or equity, to all and singular that part or por- 
tion of the late Hugh W. Ector’s estate to which she the said 
Dolly Welsh, formerly Dolly Ector, is or may be entitled. to 
as one of the distributees of said Hugh W. Ector’s estate 
and all and singular such interest as the said Joseph L, 
Welsh may have acquired in the said Ector’s estate, by vir- 
tue of his intermarriage with the said Dolly—to have and to 
hold the same unto her, the said Elizabeth Victoria Johnson, 
and her heirs forever in fee simple, free and discharged from 
all claim or claims which we or either of us have to the 


| 





446 SUPREME COURT OF GEORGIA. 


: Ector 1 vs. Welsh, ‘and Ector, guard’ n. 





aforesaid property real or personal. In testimony whereof, 
we have hereunto set our hands and seals, this the Sth Jan- 


uary, 1841. 





JOSEPH L. WELSH, [1 s.] 
DOLLY WELSH. [1. s.] 
Signed, sealed and delivered in the presence of 

A, F. Brannon, 

A. H. Betyve, 

Geo. W. Turrentine, J. P. 


The Court overruled the motion for a new trial, and coun- 
sel for plaintiff excepted and assigned said refusal as error. 


Dovenerty; and Apams & Knieur, for plaintiff in error. 


B. H. H111, contra. 


By the Court.—Sreruens J. delivering the opinion. 


[1.] We are all agreed that there ought to be a new trial 
in this case, but we differ as to the ground on which it ought 
to be placed. A majority of the Court place it upon the re- 
jection of Duncan’s answer (to written interrogatories) res- 
pecting the sayings of Sharp and of Mr. and Mrs. Welsh; 
the objection to the testimony having been taken only after 
the case had been submitted tothe jury. My own vpinion 
is, that this evidence ought to have been excluded, but that 
the testimony of Sharp, (also written depositions) respecting 
the sayings of Duncan, was illegally admitted. We all agree 
that both pieces of evidence are in the same predicament— 
are simple hearsay. My colleagues think both pieces ought 
to have been admitted, and the error they find-is that one was 
rejected. I think both ought to have been excluded, and the 
error I find is that one was admitted. They are both con- 
fessedly inadmissible, unless they were required to be ad- 
mitted by our statute of 1854, See the 4cls of 1853-54, 


page49. The title of that Act, so far as the title relates to 
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this question, is “ to regulate the admission al testimony in 
certain cases.” The title, therefore, leads me to expect no 
creation of evidence, but only a regulation of the admission 
of what was evidence before. The words of the Act are; 
“ That (on all appeal ?) trials or other trials in the last resort 

all exceptions to interrogatories, the execution of commissions, 

[commissioners,] or answer of witnesses examined under 
commission, when the commission has been duly returned 
and the same ordered or consented to be opened, and been 
for one day subject to inspection, shall be taken and deter- 
mined before the case is submitted to the jury, otherwise the 
testimony shall be received, subject only to the objections 
that may be made for irrelevancy.” The old law was, that 
the whole deposition of a witness could be ruled out when- 
ever offered, for want of conformity with any statutory re- 
quirement in relation to testimony taken under commission, 
The mischief was, that a party was sometimes obliged to pro- 
eeed with his case (having submitted it to the jury) with the 
Joss of valuable legal evidence, which could manifestly be 
saved by a re-execution of the commission. The remedy is 
to require all exceptions founded on curable defects, to be 
determined before the case is submitted to the jury, so that 
the party, if the exceptions are well grounded, may continue 
the case when it is called, and have an opportunity to cure 
the defectsin his evidence. The whole provision of the sta- 
tute relates, in my view of it, to only such exceptions as are 
curable. ‘They are to be determined before the case is sub- 
mitted to the jury for no possible good reason except that they 
may be cured if they can be cured, by a re-execution of the 
commission, Why give time to cure what is incapable of 
being cured ?+ The object is to give time for procuring evi- 
Sua which cannot now be received, But why give time to 
procure evidence which never will be received if objection is 
made tu it? Can it be supposed that written depositions, 
with all the abuses and defects inseparably inherent in this 
sort of testimony, was ever intended to be placed on a more 
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favorable ground than the statements of the witness from the 
stand? Yet this consequence follows, if his written report of 
hearsay or gossip must be received, when his oral statement 
of the same thing would be rejected. Again, can it be sup- 
posed that it was intended to introduce so radical a change 
into the law of evidence, as to allow mere gossip—“an old 
wife’s story”—without a known author, and dependent for 
its passage on down to the witness, upon untold rehearsals, 
to be forced on the consideration of a jury against the ob- 
jection and protestation of the opposite party? Was it in- 
tended that the jury should consider evidence coming with- 
out the sanction of an oath or any other of the legal sanctions 
importing verity? And especially, was it intended to intro- 
duce this radical change, not from any conviction of its pro- 
priety as a rule of evidence, but as a mere compliment to that 
vehicle of evidence which is confessedly the most defective 
and the least to be favored? But my colleagues say, in an- 
swer to all this, that they are constrained by the letter of the 
statute, which says the “testimony shall besubject only to ob- 
jections on account of irrelevancy.” They say that what- 
ever relates to the point in issue, whether it come from a re- 
liable or a worthless source, is relevant, and must be admit- 
ted. Such may be the strict technical meaning of the term, 
but surely it admits of a popular use more in harmony with 
the general intent of this statute. It is common for one of 
two persons discussing their own affairs, to tell the other that 
what another person may have said about theaffair, is “ nei- 
ther here nor there,” is out of place, is irrelevant. That 
which is unworthy of consideration, may well be called im- 
material or irrelevant, but that all mere hearsay is unworthy, 
the common law emphatically declares, and this statute cer- 
tainly does not declare to the contrary as a general principle. 
I do not, therefore, give the force that my colleagues do, to 
this one word which admits ofa far less mischievous sense, 
and which, if far less flexible, would be overborne, I think, 
by the abundant evidence of a different and much more rea- 
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sonable general intent. It is a case, I think, where the letter 
ought to yield to the manifest spirit. Qui heretin litera, 
heret in cortice. 

[2.] It is undoubtedly good abstract law, as charged by the 
Court, that the wife’s interest in an estate is not subject to 
her husband’s debts. if he dies without ever having reduced 
it into his possession, leaving her surviving him. The only 
doubt is whether the evidence authorized such a charge. 
The evidence is all concurrent, that Welsh did have a certain 
possession of his wife’s interest, but whether that was his 
possession for himself, or a possession for his wife’s daughter, 
depends, we think, upon the question whether or not the 
joint deed of gift of himself and wife, conveying that interest 
to his step-daughter before it had come into his occupancy, 
was a valid deed against Welsh’s creditors, who were such 
when the deed of gift was made. It was said in argument 
that it was valid (though voluntary) as a settlement of the 
wife’s equity; that itis such as a Court of Equity will sanc- 
tion though it has not ordered it. The question with me, 
and I believe with all of us,is whether a Court of Equi- 
ty will order or sanction any settlement which excludes from 
its benefits both the wife and the fruit of the marriage. Is 
not the husband himself interested in having a support se- 
cured to his wife, and woulda Court of Equity order him 
to make any settlement which excludes her? If not, then 
will it sanction a settlement which it would never have di- 
rected? Ifthe settlement was not a good one, then the pos- 
session which he afterwards got was .his own and not his 
step-daughter’s. Weare not satisfied as to this charge, and 
decide nothing as to it. We only throw out the points in it 
on which we would like to see authority, if the case should 
ever come before us again. 

[3.] We think there was no error in charging that the sin- 
gle fact of the donor’s retaining possession of the thing given, 
is sufficiently explained by showing that the donee lives with 
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him and is a minor, being his child, or standing in the place 
of his child. This we think is good law; but I must re- 
mark that it is not applicable to this case, unless the deed of 
gift would be valid without the difficulty from failure of 
change of possession from donor to donee; that is to say, 
unless the deed would be valid if the possession under it had 
gone directly into the donee, instead of into the donor for 
her. 

[4.] Wedo not think that admissions by parties are to be 
regarded as an inferior kind of evidence; for, on the contra- 
ry, when satisfactorily proven, they constitute a ground of be- 
lief on which the mind justly reposes with strong confidence. 

But, it is true, that the proof of the fact that admissions 
were made, and of the terms in which they were made, ought 
to be cautiously scanned. We do notall of us think there was 
distinct error in this charge as given, but for myself I do 
| ; think so. Ido not perceive what reason there is for pro- 
| nouncing a sentence of degradation on this sort of evidence. 





SOT SR arn ees Re I RR 








Judgment reversed. 


A, J. Wexus, tenant in possession, plaintiff in error, vs. D. A. 
Wateer, guardian, lessor, defendant in error. 


TSO gay ERE ren 


[1.] The defendant introduced a deed purporting to be the deed of B.S. After 
the evidence had closed, the plaintiff offereda witness, to prove the deed a i 
forgery. The defendant objected to the proof, insisting, that it came too late; 
and, if not, that there was better evidence, namely: that of the subscribing i 
witnesses; and also that the proposed evidence was irrelevant. 

Held, That the objection was not good. 

2.J The principle, that a bona fide purchaser, without notice, is protected, ap- 
plies only where the legal title is in one person, and the equitable title in. 
another. 
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Ejectment, in Gordon Superior Court. Tried before Judge 
Crook, April Term, 1859. 


This was an action of ejectment by Doe, ex dem., Dawson 
A, Walker, guardian of the minor children of Amos Lane, 
against Roe, casual ejector, and Andrew J. Wells, tenant in 
possession, to recover lot of land No. 282, in the 13th district 
and 3d section of originally Cherokee now Gordon county. 

This case has been before this Court on several occasions 
heretofore, and it is unnecessary to set out its facts minutely 
(See 26 Ga. Rep. p. 390.) And the points adjudicated will 
be fully understood from the opinion below pronounced by 
this Court. 

The jury, under the evidence and the charge of the Court 
found for the plaintiff the land in controversy and fifty dol- 
lars for mesne profits. 

Whereupon, defendant moved for a new trial on the fol- 
lowing grounds: 

1st. Because the Court erred in admitting the testimony of 
J. A. W. Johnson, to prove that the deed from Berry Stephens 
to Absalom Holcomb was in the handwriting of Holcomb 
—Johnson not being a subscribing witness to said deed, and 
because said testimony was irrelevant. 

2d. Because the Court erred in refusing to charge the jury 
as requested by defendant’s counsel, that parol testimony 
may be admitted to explain a latent ambiguity in a written 
instrument, but they are to yield to such evidence only when 
it is entirely satisfactory ; and in charging that no greater 
evidence was required in this case than in any other. 

3d. Because the Court erred in refusing to charge as re- 
quested, “ that a bona fide purchaser of land, without notice of 
fraud or defect in the title, will be protected;” but charged 
that although this was true, yet it did not apply to this case, 
and that if they believed that nosuch person as Berry Ste- 
phen’s orphan lived in the 633d district of Dooly county, at 
the time that draws for the Cherokee land lottery were given 
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in, and that the name given in for Berry Stephens’s orphan, 
was intended for William H. Stephens, the orphan of Berry 
Stephens, then they must find for the plaintiff. 

4th. Because the Court refused to charge as requested by 
defendant, “that in this case the list of persons who gave in 
for draws in the 633d district of Dooly county, would be high- 
er evidence than parol proof ;” but charged that the produc- 
tion of this list was only one mode of proving who gave in, 
but was not higher and stronger than parol testimony. 

5th. Because the Court charged the jury, that if they be- 
lieved that Absalom Holcomb forged the name of Berry Ste- 
phens to the deed from the latter to Holcomb, then the deed 
was void. 

6th. Because the verdict was contrary to the charge of the 
Court. 

7th. Because the verdict was contrary to the evidence and 
the weight of evidence. 
The Court refused the motion for a new trial, and defend- 
ant’excepted and assigns said refusal as error. 


W. T. Worrorp, for plaintiff in error. 


D. A. WALKER, contra. 
By the Court.—Bernnine J. delivering the opinion. 


Was the Court right in overruling the motion for a new 
trial? We think so. 

The motion was placed on seven grounds. These will 
now be examined. 

First ground. The defendant had introduced in evidence, 
a deed purporting to be the deed of Berry Stephens. After 
the evidence had been closed on both sides, and the Court 
had “directed counsel, to proceed to address the jury, the 
plaintiff moved the Court for leave to introduce J. A. W. John- 
son, to prove” the deed, a forgery. Johnson was not a sub- 
scribing witness to the deed. The defendant objected to his 
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introduction—contending, that the offer to introduce him, 
came too late, and that, even if it did not, there was better 
evidence; namely, that of the subscribing witnesses. The 
Court overruled the objection, and that decision makes the 
first ground of the motion ; in which ground, however, the 
defendant took the additional position, that the evidence of 
Johnson was irrelevant. 

None of these grounds was, in our opinion, good. Itis a 
matter of discretion with the Court, whether, after the evi- 
dence has closed, additional evidence shall not be received,- 
And decisions, in matters of discretion, are not to be disturbed, 
unless they show abuse of the discretion. No abuse of dis- 
cretion, is apparent here. The delay was inconsiderable; 
the defendant did not say, he was surprised, or ask for a con- 
tinuance, 

The deed signed, Berry Stephens, was already before the 
jury; it had been read to them, (it being probably arecorded 
deed,) by the defendant, as a part of his evidence. There- 
fore, it was to be considered and treated, as a deed subject to 
be attacked by the same sort of evidence by which, it would 
have been subject to attack, had it been read to the jury, on 
the evidence of its subscribing witnesses. And if ithad been 
read to the jury on the evidence of its subscribing witnesses, 
it would, we may assume, have been subject to be attacked, 
by the evidence of any person acquainted with the handwri- 
ting of the person whose name was signed to it. 

The testimony was relevant, if the deed was relevant, and 
the defendant it was who introduced the deed as evidence. 
That the evidence attacking the deed, was irrelevant, was, 
therefore, an objection that did not, if true, lie in his mouth. 

[1.] So we think that none of the objections to the evi- 
dence, was good; and therefore, we think, that the first ground 
of the motion was untenable. 

Second ground. Itis sufficient to say, thatif the evidence 
was “entirely satisfactory,’ the charge, if wrong, did no harm; 
the verdict would have been the same that it was, had the 
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charge been what it was requested tobe. What the evidence 
really was, we cannot tell, for, though it is referred to, as an- 
nexed to the bill of exceptions, it is not there annexed; nor 
is it to be found, elsewhere, in the record. It may be, there- 
fore, that it was “entirely satisfactory ;’ and we must pre- 
sume that it was, as the onus is always on him who alleges 
an error, to show the error. 

Third ground. This ground consists of two parts, the re- 
fusal to give a charge requested ; the charge given. 

[2.] The request was, to charge the principle, that a dona 
Jfide purchaser, without notice, is protected. The Court said, 
that this was a principle which did not apply to the case, and 
refused the request. Did the principle apply to the case? 
Clearly not. This principle applies to a case in which, the 
legal title to the property, is in A., and the equitable title in 
B., and C. purchases the property from A. without notice of 
B’s equitable title. But the present was not a case in which, 
the legal title to the land, was in Berry Stephens, and the 
equitable in Wm. Henry Stephens. If either of them had 
any title, he had the whole title, both legal and equitable. 

The first part of the ground, then, was not good. 

The charge was clearly right; no argument is needed, to 
show, that it was right. 

So the second part of the ground was not good. 
: Fourth ground. There was no “list of persons who gave 

in for draws,” in evidence. It was improper, therefore, in 

the plaintiff in error, to request any charge about such a list. 
: And, for the same reason, the charge, as given, could dono 
harm, if wrong, provided the parol evidence was, in itself, 
sufficient to show, that Wm. H. Stephens, and not Berry Ste- 
phens, was the person for whom the draw was given in, 
and, as the plaintiff in error has failed to bring before us that 
evidence, we are bound to presume, that that evidence was 
sufficient to show, that fact. But we do not say, that the 
charge was wrong. We say nothing on the question wheth- 
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er it was or was not wrong. It is sufficient, that it did no 
harm. 

Fifth ground. We see no error in the proposition, that a 
forged deed is void. 

Sixth and Seventh grounds. Much of the evidence not 
having been sent up to this Court, we are unable to say, that 
these grounds were true. 


Judgment affirmed. 


Wu. W. Roark, and others, executors of J. McMaster, de- 
ceased, et al., plaintiffs in error, vs. Green B. Turner, 
defendant in error. 


j1.] A defendant may be sued in the same action in his two characters, of ex- 
ecutor of the maker of a promissory note, and of individual endorser, 

[2.] In a suit on a promissory note by the endorsee against the endorser, the 
recovery cannot be reduced by showing that the endorsement was made on a 
sale of the note for a less sum than that expressed in the face of the note 
and claimed inthe suit. Brennixe J. dissenting. 


Assumpsit, in Fulton Superior Court. Tried before Judge 
Butt, April Term, 1859. 


This was an action of assumpsit, brought by Green B, 
Turner, endorsee, vs. W. W. Roark and others, executors of 
J. McMaster, and W. W. Roark, and William Gilbert, en- 
dorsers, to recover the amount of a promissory note. 

Ist. Before the case was submitted to the jury, the defend- 
ant Roark moved to dismiss the case or compel the plaintiff 
to amend, on the ground, that the same person Roark could 
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not be sued in the same action in two characters, to-wit: as 
executor of the maker, and individually, as endorser. The 
Court overruled the motion and defendant excepted. 

2d. Plaintiff then moved to strike a plea putin by Roark, 
to the effect, that Roark had endorsed the note to the plaintiff 
on a sale of it, for a less sum than the face of the nete 
showed due at that time, and praying that the plaintiff should 
be allowed judgment only for the sum he had paid for the 
note with interest thereon. 

The Court sustained the motion, and defendant excepted. 
The plaintiff then took a verdict against all the parties for 
the full amount of the note. 


Hammonp & Sov, for plaintiffs in error. 


CaLHoun, contra. 
By the Court——Steruens J. delivering the opinion. 


[1.] We are all agreed, that -there is no difficulty in sus- 
taining this action against Roark in his two characters, as 
executor of the maker, and as individual endorser. The 
judgment goes against him in the one character, de donis 
testatoris, and in the other, de bonis propriis. We cannot see 
how any difficulty is created by the circumstance that both 
characters happen to be united in the same person. 

[2.] Upon the other point, Judge Bennine dissents from a 
majority of the Court. I shall not at all discuss the com- 
mon law authorities on this subject, because I think the 
question is settled by our statute of 1826—WSee Cobd’s Dig. 
p. 594. That statute declares, that “whenever any person 
whatever endorses a promissory note or other instrument, he 
shall be held, taken and considered as security to the same, 
and be in all respects bound as security, until said promisso- 
ry note or other instrument is paid off and discharged.” It 
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is obvious that these words make an endorser liable to the 
same extent asa surety. Now, a surety is a maker, and is 
liable to the same extent as the principal]. True, he is re- 
leased by some things which leave the principal bound, but 
while bound at all, he is bound to the same extent with the 
principal. As much money as the principal is bound to pay, 
just so much is the surety bound to pay. It becomes neces- 
sary then for the plaintiff in error to maintain that the 
maker of a promissory note, whether principal or surety, 
is bound to pay the holder only so much as the note has cost 
him. And this position 7s taken, and is based upon the idea 
that the promissor is not bound beyond the extent of the 
consideration which he receives for the promise ; that when 
the promise is to pay one sum, while the consideration is a 
less sum, all of the excess is without consideration, and is 
therefore not obligatory; that there must be an eguipoise of 
values whenever the nature of the case admits of an exact 
equality between the consideration and the promise. If the 
consideration on Joth sides was money, this reasoning might 
do, for in that case an exact equipoise of values might be 
had; but the fallacy of the reasoning when applied to other 
cases, consists in assuming that in such other cases, equality 
of values is attainable. When a man gives his due-bill 
for a hundred dollars in consideration of only fifty dollars 
which he receives cash injhand, who can say he has necessa- 
rily made a bad trade? There are some men who would 
make exactly fifty dollars by every such operation which 
they could get a chance to perform. There are others who 
would lose fifty, and others still who would probably come 
out about even, for their estates after death (an event which 
might well happen before payment of their due-bills,) would 
pay about fifty dollars in the hundred. A promise is a spe- 
cies of property, a chose in action, and has no more a fixed 
money value, than a horse or a negro has. The value of 
each is a matter of judgment. It is not pretended that the 
law can ascertain the exact equivalent for a horse, and how 
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can it ascertain the exact value of a promise? [ understand 
the rule of law to be, that the obligation of the promise is 
not limited by the size of the consideration (where there is 
any consideration at all, as there is in this case) but enly by 
its own terms. For the reason, that the law cannot weigh 
the value of the promise, it leaves the parties to adjust it by 
their contract. Where there is any consideration, the con- 
tract of the parties is the law of the case, unless the contract 
is against law. Now, there is no pretence that itis any 
more against law for the maker of a promissory note to pay 
the sum expressed in the note, than to pay what the note 
may have cost the holder. Then the promise is the thing 
which is to control, and the promise is to pay the sum ex- 
pressed in the note; not what the note may cost the holder. 
This is the promise of every maker, surety as well as prin- 
cipal, and under our statute, an endorser makes the same 
promise, It is binding upon all of them to the same extent, 
and for the same reason; because it is their lawful contract. 
It will be observed that there is no question of wsury in this 
case, Usury is what is paid or promised for forbearance of 
day of payment; for giving day of payment; but here the 
endorser did not have the element of ¢zme in his contract ; 
he simply endorsed or backed or guaranteed another’s con- 
tract as already made. The contract is confessedly untainted 
with usury, and is a lawful contract which binds the endors- 
er, in the language of our statute “ till the note is paid off 
_and discharged.” 


Judgment affirmed. 


Bernina J. dissenting. 


One of the judgments of this Court, is, that the decision of 
the Court below, overruling the plea, was right. From that 
judgment, I dissent. I think that the plea was a good plea. 

Roark was the immediate endorser of Turner, the plaintiff 
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below... "Phere. was then a contract of endorsement as be- 
tween them two. The note endorsed was for $1,950. The 
plea was, that Roark did not receive for his endorsement, as 
large a sum as $1,950, by about $200. 

The endorsement amounted to a promise by him, to pay 
$1,950, in consideration of receiving $1,750. Now I say 
that, for this promise, there was a want of consideration, to 
the extent of $200. The case differs in no material respect, 
so far as I can see, from the case in which, the maker of a 
promissory note, makes the note for $1,000, and receives from 
the payee, only $500. In each case, it is equally true, as it 
seems to me, that there is a partial want of consideration for 
the promise. 

And whenever there is a partial want of consideration for 
any promise, the promissor may plead. it, to a suit on the 
promise, brought by the promisee. This is a general princi- 
ple, which, I may, I suppose, assume. 

But not only is the plea supported by this general princi- 
ple; there are a number of decisions by which, it is support- 
ed. Some of these I will give,as stated in the notes to Chit- 
ty on bills. 

“ Darnell vs. Williams, 2 Stark Rep. 166. Payee against 
acceptor of a bill for 192 12s. Defendant proved, that he 
had value for only 10/, and that he accepted for the rest, to 
accommodate the plaintiff And, per Lord Ellenborough, 
though this, as to third persons, is a bill for 192. 12s; yetas 
between these parties, the acceptance is for 102 only; and 
that sum having been paid before the action, he nonsuited 
the plaintiff.” (Chitt. Bills, 81 Note i.) 

So, in the present case, Roark having had value for only 
$1,750, is to be considered with respect to the other $200, as 
an endorser for the accommodation of Turner the endorsee. 
If he had had value for no part of the $1,950, that he would 
have been an accommodation endorser, for Turner, as to the 
whole $1,950, none I suppose will dispute. The difference 
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in the two cases is only one of degree. At any rate, we must 
say, that he was an endorser without consideration, as to the 
$200. 

“ Barber vs. Backhouse, Peake Rep. 61. In an action 
on a bill of exchange, by the payee, the defendant paid part 
of the money into Court, and it appeared upon the trial, that 
there was no consideration for the other part ; Law, however, 
urged, that the payment of the money into Court, admitted 
the bill was good for part, and if it was good in part, it was 
good in toto; but Lord Kenyon declared himself clearly of 
a contrary opinion, upon which, the jury found for the de- 
fendant, and this case being afterwards mentioned by Lord 
Kenyon, in the course of argument, Law said he was per- 
fectly satisfied with the decision.” (Jd. 83note y.) In this 
case, the defendant was, it is likely, the drawer; and an en- 
dorsement, our case, is but a new drawing in favor of the 
endorsee, as payee. 

Strongly to the same effect, are Weffen vs. ‘Roberts, (1 Esp. 
Rep. 261, Chit. Bills 81, note k;) and Jones vs. Hibbert (2 
Stark Rep. 304, Chit. 81, note k.) | 

These cases and others, of the same import, are, I believe, 
cited as authority, in Story on Bills; Byles on Bills ; and 
Bailey on Bills. They and the general principle aforesaid, 
show, I think that the plea was good. 

It is to be remembered, that the case is not that of a sale 
of the note, without recourse on the seller. It is the case of 
a sale with recourse on the seller, a sale accompanied by his 
promise to pay the note, if the makers did not pay it. This 
promise makes the difference. Doubtless, if the owner of a 
note sells it without recourse, for less than it calls for, the 
purchaser acquires a title to all it calls for, and is not, when 
he collects it from the maker, liable to pay to the seller, the 
difference between what he paid the seller, and what he col- 
lected. In that case, although the amount paid for the note, 
is less than the amount it calls for, yet the purchaser takes 
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the risk of the maker’s solvency; the risk of his having de- 
fences, &c. Consequently, it is not a case in which the sel- 
ler can say that there was any want of consideration. Even 
in that cage, however, great inadequacy of price, might be a 
badge of fraud, which would justify the nullification of the 
sale. But if he not only sells the note, but promises to see 
it paid, there must be a full consideration for that promise— 
to make the promise bind him, to pay the whole of the note; 
that is to say, there must be a consideration equal to the face 
of the note. SolIthink. Hence I dissent as aforesaid. 


ATLANTA AND LAGRANGE Rartroap Compaxy, plaintiff in 
error, vs. Lovicx P. Hopnert, defendant in error. 


[1.] Where a party rescinds a contract on aceount of fraud and seeks damages 
also, his measure of damages is, not an equivalent for the violation of parts 
of the contract by the other party, but it is an equivalent for the hurt he has 
received from being inveigled into the contract. . 


[2.] Where a party seeks damages for the violation of a contract by the other 
party, the measure of his damages is, not what he has suffered by perform- 
ing his part, but what he has suffered by the failure of the other party. 

[3.] Only those sayings of an agent are admissible against his principal, which 
are spoken concerning his principal’s work, and while he is doing the work— 
Dum fervet opus. 3 


In Equity, in Troup Superior Court. Tried before Judge 
CaBaniss, at May Term, 1859. 


This was a bill filed by Lovick P. Hodnett, against the 
Atlanta and LaGrange Railroad Company, to recover of said 
company damages sustained by reason of the failure and 
refusal of the company to build the necessary bridges and 
crossings over said road, on the premises of complainant, 
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and to erect a depot and turn-out thereon, as said company 
promised to do, in consideration that complainant would 
grant and convey to it the right of way through his said 
land. The bill further seeks to recover compensation for in- 
jury and damage done to his plantation, and for losses, 
trouble and expense sustained and incurred by him, on ac- 
count of obstructions to his roads in and through his planta- 
tion, and of ponds and lagoons caused by the construction 
of said road. 

Defendant answered the bill, denying its material allega- 
tions, and insisting that the deed conveying the right of way, 
expressed the true and only consideration for the grant there- 


of by complainant. 


The jury found for complainant thirty-four hundred and 
seventy-nine dollars. Whereupon defendant moved for a 
new trial upon the following grounds: 

lst. Because the Court erred in not dismissing said bill on 
motion of defendant. 

2d. Because the Court erred in admitting parol evidence 
to show any consideration for the deed of complainant to 
defendant, other than expressed in said deed; and also in 
admitting evidence tending to. prove a contract on parol be- 

‘tween the parties. 

3d. Because the Court erred in permitting the witnesses to 
testify to their opinion of the damages in the form and upon 
the basis disclosed by the brief of the evidence. 

4th. Because the Court erred in admitting all and every 
part of the evidence tending to show the value of the right 
of way conveyed by complainant’s deed. 

5th. Because the Court erred in admitting all and every 
part of the evidence tending to prove the sayings, speeches 
or declarations of Judge Hill, or any other person. 

6th. Because the Court erred in admitting the evidence of 
Samuel Curtright, and particularly that part of the same 
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showing an admission by Douglass of an obligation upon 
defendant to build a bridge, &c. 

7th. Because the Court erred in not ruling out all evidence 
of the contents of any letter writen by Judge King. 

8th. Because the Court erred in not withdrawing from the 
jury, and ruling out, upon motion of defendant, all evidence 
as to the sayings, speeches or declarations of Judge Hill. 

9th. Because the Court erred in not compelling complain- 
ant to elect, before counsel on either side addressed the jury, 
whether he would proceed for a recision of the alleged con- 
tract, or for the enforcement thereof. 

10th. Because the Court erred in refusing to charge the 
jury, as requested by defendant, that in estimating complain- 
ant’s damages for breach of contract, they (the jury) should 
not include as a part thereof the value of the right of way 
conveyed by the deed. 

11th. Also, on refusing to charge the jury, as requested, 
that nothing could be allowed in damages for failure to fur- 
nish free ticket and turn-out; and in charging in place there- 
of in general terms that no damages not proven could be al- 
lowed. 

12th, Also, in declining to state to the jury, at defendant’s 
request, what is the measure of damages in this case; and 
in stating and on charging that the jury, in the event that 
they found for complainant, should allow all damages proven 
to have been sustained by complainant in performing his 
part of the contract, and in consequence of a failure of de- 
fendant to perform its part. 

13th. Also, in refusing to charge the jury, at defendant’s 
request, that the measure of damages in this case, in the 
event that they should find for complainant, is the cost of 
building and keeping up the bridge and crossing to the pres- 
ent time, during the period the defendant has been in de- 
fault. ; 

14th. Also, in refusing to charge, as required, that it was 
the duty of complainant to use reasonable diligence and 
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prudence to prevent damage to himself by reason of defend- 
ant’s failure to build and keep up the bridge and crossing , 
and that if he could have built and kept up the same at less 
damage and expense than would accrue in consequence of 
the absence of said bridge and crossing, it was his duty to 
have done so. 

15th. Because the verdict of the jury is contrary to law, 
contrary to evidence, and strongly against the weight of evi- 


dence. 
16th. Because the damages found and decreed by the jury 


are excessive. 
The Court refused the motion for a new trial, and defend- 


ant excepted. 


Ferret & Buit; E. Y. Hitt; and Oversy & BLeckLey, 
for plaintiff in error. 


B. H. Hriz, and B. H. Brenam, contra. 
By the Court.—Steruens J. delivering the opinion. 


[1.] Mr. Hodnett by his bill, makes two cases. The first 
is, that his deed of the right of way, was procured by fraud ; 
and his specification of fraud is that the company induced 
him to make the deed by certain parol promises, which, 
from the beginning, they fraudulently intended to break and 
which they have never performed. Is this a case entitling 
him to relief? Does it not fall under that wise and well- 
settled rule which excludes parol evidence intended to vary 
a written contract, by either taking from it or adding to it? 
Does not this rule require that all promises on which the par- 
ties rely should be putinto the writing, when there is a writing, 
professing to set forth the contract on both sides? Where 
there is no reliance or confidence, there can be no fraud. The 
question I ask is, whether all promises on which the parties 
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rely must not bein the writing. I do not mean representa- 
tions. These last relate to the truth of existing or passed 
facts, and not to engagements in the future; but promises, if 
they are to have any efficacy, must have it in the future; they 
are an undertaking, a contract and the rule requires all the 
contract to be in the writing. What of the contract is not 
there, dont,exist ; it is waived, discarded, merged. This view 
I suggest as a difficulty in my own mind, and not as a de- 
cision of the Court nor as a settled opinion of my own. So 
far the bill. How does this branch of the case stand on the 
proof? The only evidence that these promises were false 
and fraudulent in their inception, is the fact, that the com- 
pany being able to perform them, have not done so. It was 
said in the argument, that the jury must be left to infer from 
the circumstances of the case, whether or not these promises 
were from the first, intended to be performed, or only made 
to deceive and defraud. But are there any “circumstances” 
about the case, except the power to perform coupled with a 
failure? Is this enough to authorize the conclusion? To 
say so, seems to me to be a mere evasion of the rule to which 
I have just referred. A man receives promises, acts on them, 
relies on them, and then puts in writing the contract on both 
sides, but leaves these out; intentionally leaves them out. 
The rule debars him from enforcing them, but he gets the 
full benefit of them notwithstanding, for he has only to show 
that they were made and would have been, but in point of 
fact, have not been performed. Does this make a case for 
relief? This view also, I propound as a difficulty, and not 
as a settled opinion. It is a point on which the Court desired 
to see authority, but none was produced. But if relief, what 


relief does this cause authorize? Surely not damages for a 


violation of the contract. The case now under considera- 

tion is that the contract is truly contained in the writing, but 

was fraudulently procured by false dealing atthe time. The 

effect of this, would be to vitiate, to avoid the contract, and 

to give damages for the injury done by its performance, and 
VOL, XxIx—30. 
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not by its violation. In this view, there is no violation of 
the contract. When aman has been inveigled into a con- 
tract by fraud, he may rescind it or adhere to it as he pleases. 
If he adheres to it, he takes it as ¢¢ zs and not as he might 
have made it, with different information. If he rescinds it, 
he is entitled to compensation for all the hurt he has received 
from the contract ; not from its violation. And it might 
hapren, that he would be entitled to no damages at all, (ex- 
cept nominal,) for it might well happen that the contract, 
though procured by fraud, does him more good than harm. 
Mr. Hodnett’s damages, in this view of his case, would be 
something or nothing, according as the railroad has done his 
plantation more harm or more good; considering on the one 
side the inconvenience to him in carrying loads from one 
part of his plantation to another, the ponding of his land, 
and the deprivation of that part of his land covered by the 
right of way; and on the other side, the increased facilities 
of reaching a market, and of personal travel, the draining 
and reclaiming some of his swamp lands, and the general 
enhancement of the value and price of: lands, his included. 
In other words, would his plantation bring more money as 
it is, or with the railroad destroyed? The rule of damages 
laid down by the presiding Judge, is not conformable to the 
proper measure in this view of the case. But Mr. Hodnett 
presents another case. He says that the contract is not all in 
the deed, but that the parol promises of the company form 
a part of it and he asks damages for a violation of that part 
of the contract. To me, this seems aclear and palpable 
violation of the rule excluding parol evidence to vary a writ- 
ten contract. lam aware that the rule has been so construed, 
or to speak the plain truth, so relared, as to allow parol proof 
of an additional or different consideration for a deed, when 
that expressed in the deed itself, is a mere pecuniary one. 
But the relaxation has gone no further, so far as I am aware, 
and I trust it never will. Here the deed is an indenture, 
professing to set forth the contract on both sides. Hodnett 
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conveying the right of way, and the company (not paying 
him mere money as a consideration lent) engaging to run 
their road through his land. Surely he was bound by the 
rule I have mentioned, to put into the writing all the stipu- 
lations on which he relied as a part of the contract. If the 
rule dont require this, it is no rule, and the Courts ought to 
say frankly that they do not recognize it. This case seems 
to me, to be put out of all doubt by the condition in the deed. 
Out of all the promises which he says the company made, 
he chose to set down in the writing, but the one that they 
should run their road through his land, and he put it asa 
condition in the deed, that if they should fail in that promise, 
the contract should be void, but if they should perform that 
one promise, the contract should be good. They have per- 
formed it. He admits too, thatthe deed was written exactly 
as he intended it to be, and as it was agreed it should be. 
He does not pretend that it ought to be reformed, so.as to 
conform to what the parties intended it should be; but he 
seeks to superadd to it other promises, other conditions lying 
in parol only, and never meant to bein writing. In present- 
ing this view, I do not speak for my colleagues, for I under- 
stood they were not satisfied on it. But we were all agreed 
that the rule of damages as laid down by the presiding Judge, 
whether applied to this view of the case, or to the first one, 
is erroneous. Indeed, the presiding Judge seems to have 
mixed the two views together in fixing a measure of dama- 
ges. He told the jury they must find all the damages which 
Hodnett had sustained by his performance of the contract, 
and also, all he had sustained by the company’s violation of 
it. Now I think it is clear, that if he is entitled to damages 
at all, he must either repudiate the contract and ask dama- 
ges for having been inveigled into it; not for its violation ; or 
else, adhering to the contract, he must ask damages for the 
company’s violation of it, and not for his own performance 
of it. If he adheres to the contract he is bound to perform 
it, and certainly is entitled to no damages for having done 
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so. His remedy in this case is, to make them perform as he 
has done, or pay him an equivalent for their failure. And 
in this view he is not entitled to any compensation for his 
right of way. That passed by the contract, and if the con- 
tract stands and is enforced, they must pay for it, not what 
it was worth, but what they agreed to pay, or having failed 
in this, they must pay an equivalent, not for the right of way, 
but for what they agreed to do, but have failed to do. We 
think too, in this view of the case, (if he is entitled to relief 
at all) a Court of Equity may look to the future, and award 
such damages as will enable him to do for himself, those 
things which the company agreed, but have neglected to do 
for him; that is, to give him an equivalent for the future 
performance, as well as the past failure. 

[2.] What is such an equivalent? We think it is the cost 
which a discreet man would, in Mr. Hodnett’s circumstan- 
ces and situation, have incurred, in remedying the inconven- 
iences which the company engaged to obviate in the past, 
together with such a sum as will obviate them in the future. 
For myself, I will add that there is a clear limit beyond 
which it seems to me the damages can not go, What is 
Hodnett’s whole place worth, with no obstruction to com- 
munication between all its parts? Then, with the two hun- 
dred acres beyond the railroad cut off, what would the re- 
maining part be worth? This difference, lessened by what 
the two hundred acres in a separate state would bring, forms 
a limit beyond which the damages can not go, for if the cost 
of keeping up communication between the different parts 
would be more than this, a discreet man would have aban- 
doned the attempt to keep up such communication, and have 
sold the two hundred acres. It may be said that would 
leave him too little land for his foree, or would leave him 
without timber, &c.; but all these are elements in estimating 
what the remaining land would be worth with the two hund- 
red acres cut off. I do not say that the damages ought to 
come up to this limit, for it may well be, that they do not. 
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When he undertook to remedy the inconvenience, he is en- 
titled to charge, not what his remedy actually cost him, for 
his remedy may have been a very-unwise and absurd one, 
but what would have been the cost of the best remedy which 

his circumstances and situation allowed. : 

[3.] The admissibility of complainant’s evidence, is the 
only other point needful to be mentioned. Of course, none 
of the parol evidence touching the sayings of the company’s 
agents was admissible, if the doubts and difficulties which 
T have suggested against Mr. Hodnett’s whole case, are well 
founded. But assuming even that they are without founda- 
tion, we all think there was error in admitting this testimony. 
The rule we think is clear, that only those sayings of an 
agent are admissible against his principal, which are spoken 
while he is doing his principal’s work, and are spoken con- 
cerning the very work he is doing. Dum fervet opus. The 
principle on which they are admitted at all, is that they con- 
stitute a part of the res gestzx ; a part and parcel of the very 
thing the agent is doing when he utters them. The only 
agent whose sayings in this case are admissible, is McLen- 
don, who took the deed. That was the main fact, and what- 
ever was done or said at that time, in relation to ¢hat matter, 
stands on different grounds from the sayings of others. And 
we think too, that as McLendon and Hodnett were both in 
the public meeting and went right out of it, and executed 
the deed, McLendon may be considered as having adopted 
the promises which he had heard, and which he knew Hod- 
nett had heard and made for the railroad company. Hence, 
we think the sayings in that meeting were admissible, if in- 
deed any parol evidence was admissible. But we think all 
the other parol evidence of agents’ sayings was clearly inad- 
missible under any view. 

[4.] I have not considered all the assignments of error 
seriatim, but I have adverted to principles which cover them 
all. Counsel are now informed at what points the pressure 
lies, and we trust that they will another time produce to us 























470 SUPREME COURT OF GEORGIA. 


peeceisnasktitsnlpaiaahicsaiion _ —— 





Lingo vs. The State. 








authority on the points where I have indicated it to be need- 
ed, should this case ever come before this Court again. 


Judgment reversed. 


ALBERT J. Lineo, plaintiff in error, vs. Toe Stare or Gror- 
era, defendant in error. 


[1.] It is not error for the Judge to refuse to have talesmen again called in 
making up the panel in a criminal cause, after he had ordered the Sheriff to 
direct each talesman to come into Court, and had had proclamation made, 
that all talesmen were required to come into Court, 


[2.]' Threats “by the deceased are not admissible in evidence when they were 
unknown tothe slayer, and where the deceased did nothing in the conflict 
except to defend himself. 


[3.] Communications between husband and wife are protected from disclosure, 
even after the relation has ceased. 


[4.] That which is perfectly justifiable on the part of the deceased, cannot be 
any legal provocation to the slayer. 


Murder, in Cobb Superior Court. Tried before Judge 
Rice, at March Term, 1859. 


Albert J. Lingo, the plaintiff in error, was indicted for the 
murder of Robert Duncan. He pleaded not guilty, and the 
case came on for trial at March Term, 1859. 

In making up the jury, after the first panel of forty-eight 
had been exhausted, the Judge ordered the Sheriff. to sum- 
mona second panel of talesmen, and to notify them as he 
summoned them, to come into Court. The Sheriff, after 
summoning the requisite number, reported their names to 
the Judge, who ordered proclamation to be made at the 
door for all persons thus summoned as tales jurors, to come 
into Court. The Clerk made outa list of the panel which 
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was furnished the prisoner’s counsel, and called over the 

names thereon, before the panel was put upon the prisoner. 

Two of the persons summoned as tales jurors, and whose 

names were on the list, and numbered thereon 32, and 33, 

failed to answer when called. The Judge ordered a fine“ 
upon them and directed two others to be summoned and 

put in their places. Counsel for prisoner objected, and re- 

quested that the two absent jurors be called at the Court- 

house door by the Sheriff This the Court refused to do, 

and counsel for the prisoner excepted. 

The judge remarks, in relation to this exception, that the 
jury of twelve men, who tried the prisoner, was made up and 
completed before numbers 32 and 33 on the: panel, were 
reached. 

The jury being made up, the following, in substance, was 
the evidence on the part of the State. 


Elisha H. Lindley testified, that at Powder Springs, in 
the county of Cobb, on the 5th August, 1858, he saw pris- 
oner and Robert Duncan, the deceased, at H. J. Hopkins’s 
grocery. When witness got down to the grocery, Duncan 
came out atadoor at the east end of the house, by the side 
of the chimney, and prisoner came out into the piazza front- 
ing the street; about that time witness stepped into the 
piazza and Duncan was at the end and attempted to step in 
and called on witness, to witness that he had been running 
from prisoner, and that he did not intend to run any more; 
at that time prisoner made towards Duncan, and witness 
spoke tohim and told him to stop,and that he was about to 
get into a serious difficulty. Prisoner made no reply, but 
made at Duncan, who commenced giving back; prisoner 
continued to press on him; Duncan told him if he rushed 
on him he would shoot him; made that remark to prisoner 
several times; prisoner replied, “shoot and be damned, if 
you doI will kill yeu.” Prisoner had his stick behind him, 
under his coat tail; Duncan retreated, prisoner pursuing him 
about thirty yards, when deceased said to him, that if he 
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followed him three or four steps further (witness does not 
remember which) he would shoot him; prisoner continued 
to advance, when Duncan shot at him; both were moving 
at the time; Duncan retreating and prisoner following, when 


‘Duncan shot. Duncan said several times to prisoner, that if 


he followed him further he would shoot, and prisoner replied 
to shoot, and bedamned. The pistol that deceased had was 
a small single barrel one, four or five inches long in the 
barrel, After deceased shot at the prisoner he started and 
ran as fast as he could, and prisoner ran after him; as 
prisoner started to run he drew the spear out of the stick 
which he had in his hand; deceased ran, and prisoner after 
him, around behind Dr, Reynolds’s blacksmith shop, and 
they then were out of witness’s sight. When prisoner drew 
his spear, and started after deceased, lie said “God damn 
you, I have got you now,” or “God damn you, I will have 
you now.” Witness went round behind the shop as soon 
as he could, and when he reached the parties, deceased had 
prisoner by the hair with his left hand, and with his right 
hand had prisoner by the coat collar; prisoner held deceased 
by the shoulder; they had hold of each other; saw no 
weapon then inthe hands of either; witness took hold of 
prisoner, and A. J. McCurdy took hold of Duncan, and they 
tried to pull them apart, but Duncan held on so tight that 
witness spoke to him several times to let go; we got them 
loose, and Duncan walked off a few steps and began to reel 
like a drunken man; witness still held prisoner, and the 
spear was lying on the ground; witness and prisoner both 
grabbed at it at the same time, but witness got it; did not 
see any blood on the spear; Mr. Keser was standing by, and 
witness asked him to hold prisoner so that he could go and 
see what was the matter with Duncan; he had fallen down 
on the ground; witness went up to him and saw that he 
was dying; witness then said to Keser, that prisoner had 
killed Duncan; prisoner replid, that he did not care a damn 
if hehad. As Duncan fell, he said, that he was a dead man : 
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he did not speak while witness and McCurdy were parting 
them; he did not speak a word that witness heard after he 
reached them, except that he was a dead man, as before 
stated ; he died in two or three minutes after he and prisoner 
were parted; afterwards witness, with others, opened de- 
ceased’s shirt collar and bosom, and found a wound on his 
left breast a little below the nipple; the wound was small, and 
looked as if it had been made by the spear (now produced 
and shown in Court), This spear is the same that witness 
picked up at the place where Duncan was killed; it is about 
twelve inches long; deceased was carried into Drs, Cotton 
and Reynolds’s shop; Dr. Reynolds and witness then took 
the spear and ran it into, or through the hole in deceased’s 
shirt, where the wouud was inflicted, to ascertain how far 
the spear ran into the body of deceased, and it passed about 
six or eight inches through the hole before it became tight. 
There was another wound on the body, two or three. inches 
from the one just described, and was more around on the 
side; it was a small wound just through the skin. Prisoner 
was arrested; deceased limped a little; one leg had been 
broken, was a little shorter than the other. At the time de- 
ceased shot at prisoner they were about 12 or 13 feet apart; 
prisoner was not hit; saw Drs. Cotton and Reynolds probe 
the wound; they inserted the probe, and it went in some 
two or three inches; the wound bled but little externally as 
far as witness saw; believes that the wound caused Dun- 
can’s death. 

Cross-Exumined.—(The defendant’s counsel exhibited a 
diagram, showing the situation of the house, and of the door 
described by witness.) 

When deceased came around to the piazza, he had his 
pistol in his hand, and when he went to get up into the 
piazza, prisoner ran out and met him; by rushing towards de- 
ceased, witness meant that he walked pretty fast towards 
him; when prisoner walked towards deceased, deceased 
gave back; at that time saw no drawn weapon in prisoner’s 
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hand, but he had the stick with the spearin it under his 
coat tail; at that time prisoner made no effort to strike de- 
ceased, for he was not in striking distance, but was ten or 
twelve feet from him; as deceased retreated prisoner follow- 
ed, and did not get nearer than 10 or 12 feet up to the time 
deceased shot at him; when witness saw prisoner come out 
of the house into the piazza, he seemed very much excited, 
and seemed to be mad; did not at any time see prisoner 
attempt to strike deceased, but only saw him running after 
him with the spear; saw deceased with a stick in his hand, 
but cannot say whether it was loaded with lead or not; the 
stick was about the size of the sword cane now shown in 
Court; thinks it was a hickory stick; deceased was a some- 
what heavier man than prisoner; when witness and McCur- 
dy separated them, the hickory stick and the sword cane 
were both lying on the ground at the same place; “about the 
time that witness first went up to the piazza, he heard pris- 
oner say to deceased, that he, deceased, had ordered prisoner’s 
mother from his, deceased’s house; witness has understood 
that deceased married a daughter of Pinkerton Lingo, and 
that she was a sister of prisoner; prisoner’s mother is the 
reputed mother of Mrs. Duncan. 

4. J. McCurdy, on the part of the State, testified in sub- 
stance, that he was at Powder Springs, on the day that 
Robert Duncan was killed; saw prisoner about a half an 
hour before the difficulty in which Duncan was killed ; pris- 
oner was in the tenpin ally rolling tenpins; Duncan came 
in and spoke to all of us who were in the ally, and then 
turned round and started out, when prisoner spoke to 
him, and said that he wanted to see him before he left; 
Duncan replied “very well,” and walked off down the 
street to Mr. Hopkins’s grocery; prisoner stopped roll- 
ing, and put on his coat and picked up his stick, and 
walked up to witness and pulled the spear out of the 
stick four or five inches, and told witness that he allowed 
to whip that damn rascal (referring to Robert Duncan); wit- 
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ness told him that he had better not; prisoner then went 
out, and went down to the grocery; Duncan was then sitting 
in the piazza; the fuss between prisoner and Duncan then 
commenced ; witness and Elisha Lindly went down and 
told prisoner that he had better stop, and have no fuss. with 
deceased ; prisoner then rushed on, following deceased up, 
until he came opposite to Mr. Megell’s store; as deceased 
was leaving the grocery, he called on Mr. Lindley and Mr. 
Hopkins to take notice of what was going to happen; that 
if prisoner rushed on him he would shoot him; prisoner 
cursed him and told him to shoot; when deceased got up 
opposite Megell’s store, as above stated, he shot at prisoner ; 
deceased was rather giving back, and prisoner rushing on 
him at the time; prisoner had his stick (the one now pro- 
duced in Court) under his coat behind, at the time deceased 
shot, and as soon as the pistol fired, deceased ran, and pris- 
oner drew the spear out of the stick, drawing itin his right 
hand, took after deceased; prisoner pursued him around 
below Dr. Reynolds’s shop and overtook him; the parties 
struck a lick or two with their sticks, and prisoner got de- 
ceased round the neck with his left arm, and struck him two 
licks with the spear; prisoner then threw him, and deceased 
turned prisoner, and by that time Mr. Lindley and witness 
got there and parted them; witness took deceased off two or 
three steps, and deceased asked him to let him get his stick ; 
witness let him go that he might get his stick, and when he 
let him go, he saw that he was falling, and took hold of him 
and laid him down onthe ground, and he died in about 
two minutes, 

Henry J. Hopkins, on the part of the State, testified in 
substance, that he was setting with Robert Duncan, in the 
piazza of his, witness’s, grocery house; they were talking; 
prisoner came out of the tenpin ally, and came up to within 
four or five steps of where witness and Duncan were sitting, 
and said to Duncan, “let us go and take something to 
drink ;” Duncan replied “no, that he had quit drinking;” 
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prisoner replied, “the hell you have;” prisoner then said to 
him, “God damn you, you want to drive my mother off 
again;” and witness thinks that he then placed his hands 
behind under his coat, and walked off pretty near to the 
piazza, and as he came up, Duncan rose up, and as he rose 
drew his pistol and told prisoner to stop; that he would hurt 
or shoot him if he rushed on him; prisoner, when he came 
up had the sword cane in his hand; deceased gave back 
and retreated into the house, and told prisoner to stand back, 
and that he would shoot himif he rushed on him; prisoner, 
with hissword cane in his hands behind him, said, “shoot, 
God damn you, shoot,’ and that he “would put six holes 
through” him ; Duncan retreated, and backed out at the back 
door; after he went out at the back door; prisoner turned 
and came back through the house into the piazza, and Dun- 
can came round the house, to the end of the piazza; prisoner 
again made towards him, and deceased gave back, and 
asked Elisha Lindley to bear witness thatif prisoner fol- 
lowed him to Florence & Megell’s store house, that he would 
shoot him; prisoner made no stop, but rushed right on de- 
ceased, saying, “shoot, God damn you, shoot,’ at the same 
time having his hands behind him under his coat tail; 
when deceased arrived in front of Florence & Megell’s store, 
which was thirty or forty yards from the place they started 
from, he rather halted, and prisoner came up within about 
five steps of him; deceased rather stepped back, and said 
to prisoner, that if he did not stop he would shoot him; 
deceased had his pistolin his hand, holding it rather up; 
prisoner did not seem to stop, and deceased brought his 
pistol over towards prisoner and fired at him; prisoner all 
the time saying, “shoot, God damn you, shoot.” As soen 
as deceased fired, he broke and ran, and prisoner, with his 
sword cane in his hands behind him, pulled out the spear 
and took after him as fast as he could run, saying, “O God 
damn you,I will get you now;” they run some fifteen or 
twenty steps, and got between two houses, where witness 
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could not see them ; witness went down to where they were, 
and as he got there Lindley and McCurdy parted them; 
deceased could not have gone more than seven or eight 
steps further in that direction, before coming to a high fence ; 
there was a gully there, and the parties were near it when 
they were separated; after they were separated Duncan 
walked off four or five steps, and dropped down in a little 
gulley, and died in four or five minutes. 

Cross-Examined.—Prisoner was not on the steps of the 
piazza, but out on the ground, when he said to deceased, 
“you want to drive my mother off again, God damn you ;” 
did not see prisoner have any pistol; he did not follow 
deceased quite to the back door, but went near to it; de- 
ceased could have gone across to Florence & Megell’s store 
without coming around by the piazza, and it would have 
been nearer; deceased had his pistol in his hand when he 
came round to the end of the piazza; when he started off 
to Florence & Megell’s store he was cursing the prisoner 
some, but witness does not recollect the language used; did 
not see prisoner draw any weapon, or attempt to strike de- 
ceased at any time before deceased shot at him; does not 
think that prisoner was ten steps from deceased at the time 
deceased shot at him; after the difficulty, witness saw the 
fore-finger of one of prisoner’s hands, and it looked as if it 
had been cut or bit; it was bleeding a little; the finger was 
hanging by the skin; when deceased shot at’ prisoner he 
rather threw up his hand; don’t know which hand; did 
uot see prisoner with any other weapon than the sword 
cane. 

Re-examined.—Thinks that at the time deceased shot at 
prisoner, he had his hands with his cane behind his back 
under his coat. 

Daniel Diggs testified, that the first he knew of the dif- 
ficulty he heard a fuss, and the next thing a pistol fire, and 
then deceased and prisoner came running by where he was, 
and when deceased came near to witness, he turned his 
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head to look back, and fell full length on his back; there 
was a little gully there that threw him_as he was looking 
back at prisoner; prisoner then bounced on him with his 
spear, and stuck it into him about an inch and a half below 
his left nipple; at the time prisoner stuck his spear into 
deceased he was lying on his back at full length, with his 
hands up as if to prevent prisoner from striking him; then 
deceased and prisoner rose and clinched each other, and then 
fell and scuffled about over one another; it looked as if 
deceased was trying to get away from prisoner, while prison- 
er was holding him; then Mr. McCurdy and Mr. Lindley 


' started to part them, and about the time they took hold of 


prisoner and deceased, they rose to their feet; after they 
were parted, deceased walked off three or four steps and 
fell; they then examined him, and found that he was badly 
hurt,and was dying; deceased then lay down and died right 
off. 

Cross Examined.—Witness had seen prisoner that day 
in the ally, but had not seen deceased until he saw him 
running, and the prisoner after him; the first he saw 
was after the firing of the pistol; saw prisoner stab deceased 
one time, and then they rose to their feet and clinched; 
deceased made no attempt to fight; never struck prisoner 
with a stick; after they rose the last time they knocked one 
another; witness did not swear before the Coroner, that he 
“saw prisoner and deceased at the back door of Hopkins’s 
store, and deceased retreating and went to the piazza, and 
prisoner walked to the front to meet him,’ &c. Witness 
also states, that if he swore at the same time, that “Duncan 
fell in the act of turning,” he don’t recollect it; did not say 
inthe presence of William Foster and Mathew Lingo, that 
he knew nothing about the case; neither did he say that he 
did not see prisoner stick his spear into deceased. 

Martin West, on the part of the State, testified, in sub- 
stance, that a few days before the killing he heard prisoner 
say, in reply toa remark made, that he had better not under- 
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take to whip Robert Duncan, “that he did not expect to 
undertake to fight him a fair fight; that he expected to be 
prepared for him whenever he should meet him;” that in 
reply to a remark, that it would be something if they went 
to Marony’s and got a whipping; (Marony’s was the place 
where there was to be a shooting match, and where prisoner 
spoke of going, and expected to meet deceased) prisoner 
said that he “would whip or kill, or be whipped or killed.’ 
Prisoner, on the Sunday evening after this, told witness, 


“that they had like to have had a right smart show over at . 


Marony’s on Saturday evening, and that if the right ones 
had been there they would have hadit; that Duncan was 
not there, but some of his friends were there, and took up 
for him,” and asked witness when the road working would 
com on; said that Duncan would be obliged to work the 
road, and that if he, prisoner, did not work, he wanted to be 
there any how; saw prisoner’s fore-finger before the difficul- 
ty, and it looked like it had been mashed in the second joint, 
and told witness he had got it mashed; thinks it had got 
well; it was not tied up; it was crooked and looked smaller 
from the second joint than the other. 

Cross-Examined.—Does not recollect that prisoner said he 
expected to meet deceased at the shooting match. 


Pamelia Griggs, on the part of the State testified, that she 
was at Pinkerton Lingo’s on Monday after the marriage of 
deceased and Frances Lingo, a daughter of Pinkerton 
Lingo, and sister of prisoner; prisoner and Matthew Lingo 
started to Hiram Mosely’s, and prisoner took the sword cane, 
now in Court, in his hands, and said, that on that even- 
ing he would take Robert Duncan’s heart’s blood with that 
spear, and if he did not do it that evening, he would do it. 
The next Saturday evening after the above conversation, 
prisonercame to witness’s house, and sat dewn in the door 
and sharpened the spear on the razor strop; same spear now 
in Court; this was in May, 1858; it was in the spring, and 
thinks it was in May. 
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Cross-Examined.—Says she is not in a good humor with 
old Mr. Lingo, but has nothing against the prisoner. 

Archibald P. Griggs, sworn on the part of the State, says, 
that about last May, in a conversation with witness about 
the marriage of his, prisoner’s, sister with Robert Duncan ; 
said something about the fuss they had about Duncan trying 
to bind him over to the peace, and that he had thrown Dun- 
can in the cost; witness then told him that they were done 
with that, and advised them to quit it and be friendly; told 
prisoner he thought Duncan had done wrong, yet that his 
sister might have done worse than to have married him; 
prisoner replied that he had rather die and go to hell, if there 
was such a place, than to have it thrown up to him that his 
sister had married a horse thief; he then drew his spear 
and said, if Duncan ever crossed his path he would give him 
the contents of this. 
' Cross-Examined.—When witness spoke of deceased hav- 
ing done wrong, he alluded to his having taken Mr. Kaines’s 
mule. 

Dr. Cotton testified as to the wounds, and his belief is that 
it caused his death. 


For the defence, Sarah F. Duncan, wife of deceased, but 
whose testimony was excluded, testified, that she was the 
wife of deceased, and sister of prisoner; she saw deceased 
load his pistol and shoot. at a sapling; thinks it was about 
two months before his death; saw him shoot it several 
times; also saw him take a rifle, and follow on after prisoner, 
as he was passing along the road; this was in April or May, 
1858; the rifle was John Duncan’s; deceased borrowed a 
single barrel shot gun in June, 1858; deceased borrowed a 
pistol, a revolver, of Allen Parrish,and Marion Duncan took 
it away, and witness saw it last in John Duncan’s chest ; 
deceased was very much displeased when he found that the 
revolver was gone; he was very angry. On the 4th August, 
1858, witness saw deceased when he started to Powder 
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Springs; he carried the single barrel pistol with him; the 
pistol was loaded ; the feelings of deceased towards prisoner 
were not good. 

Cross-Examined.—Deceased carried a beef hide to Pow- 
der Springs the day he was killed there; he had killeda 
beef that day. 

Re-examined.—Joseph Proner and George Proner were 
with deceased on the 4th August, when he went to the 
springs; was married to deceased 18th April, 1858, and was 
living with him at the time of his death. 

Eppey Lingo, for the defence, testified, that on the 1st 
July, she went to see her daughter, Sarah F. Duncan, wife 
of deceased ; when deceased came from work he called his 
wife into the other house, and when shecame out she was 
crying, and deceased cursed witness, and told her to leave 
his house, and that quickly; witness replied “now Robert, 
what is the matter? ” he said “God damn you, [ want you 
to leave ;”’ witness said to him, that she did not know that 
it was wrong for her to come to see her child; deceased 
then cursed Albert Lingo; witness told him that Albert was 
off attending to his business, and asked him what he had 
against Albert, and told him that Albert had nothing against 
him, and wanted to be friendly; deceased said he did not 
want her toname Albert to him; that he intended to kill 
him,and had the gun to do it with, and pointed to the gun; 
he said he was hurrying through his work, and when he 
got through he intended to kill the whole family; deceased 
followed witness to the house, and said he intended to kill 
the first one of the Lingos that passed the road; the road 
was a neighborhood road; he was a farmer; it was evening, 
and witness was sick, and told deceased she had a pain in 
her head, and had had it all day. 


Cross-Examined.—-Deceased married her daughter without 
the knowledge of the family, and they were not pleased 
when they heard it, but were willing to pass and be friend- 
ly; spoke to deceased when she met him; heard prisoner 
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say frequently that he wanted to be friendly with deceased, 
and she never heard him speak of him butin a friendly 
way. | 

The foregoing is the most material part of the testimony : 
other witnesses were examined, but it is deemed unnecessary 
to insert their evidence, as the facts of the case and points 
adjudicated, will be sufficiently understood from the above. 

The jury found the defendant guilty, and his counse! 
moved for a new trial on the following grounds: __ 

Ist. Because the verdict is contrary to law. 

2d. Because the verdict is contrary to the evidence. 

3d Because the jury found contrary to the charge of the 
Court. 

4th. Because the Court erred in rejecting the testimony 
of Mrs, Sarah F. Duncan, the wife of deceased, going to 
show the declarations of deceased made to her, in connec- 
tion with, and at the time of the acts sworn to by her. 

5th. Because the Court erred in rejecting the evidence of 
Mrs, Duncan, the wife of deceased, going to show threats 
and declarations made by deceased to her. 

6th & 7th. Because the Court erred in not ordering, or 
allowing the Sheriff to call the two absent tales jurors who 
had been summoned by him, as before fully stated. 

The Court refused, and overruled the motion for a new 
trial, and in relation to the 4th and 5th grounds, states that 
the evidence of deceased’s wife, as to the sayings and de- 
clarations of deceased, was rejected because it appeared that 
they were made in conversation between deceased and his 
wife while the relation of husband and wife existed, and 
while they were living together as husband and wife. 

To which decision overruling the motion for a new trial, 
counsel for defendant excepts, and assigns the same as error. 


Simms & Locuransg, for plaintiff in error. 


Solicitor General Puiturrs, contra. 
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By the Court,—STEPHENS J. delivering the opinion. 





[1.] We do not think there was error in the constitution of 
the jury inthis case. When the Sheriff had been ordered 
to give each talesman notice to come into Court as he sum- 
moned them, and then proclamation had been made at the 
door, thatall talesmen were required to walk into Court; 
we think sufficient effort had been used to secure the pres- 
sence of those who had been summoned. Besides, the 
prisoner had no right to have any particular persons on the 
panel. A complete panel of men who were all present, was 
the one put on him. 


[2.] We think the evidence of Mrs. Duncan, respecting 
what her husband, the deceased, had said to her in the way 
of previous threats against the prisoner, was properly re- 
jected, for two reasons. In the first place it was inapplicable 
to the case. There was no single act in the whole drama of 
the killing that could have been illustrated or modified by 
it. It was not proposed to show that these threats had been 
made known to Lingo, That would be a different case. 
How far these threats would have justified, or palliated his 
act, if he had acted on a knowledge of them, is one ques- 
tion; but itis avery different one where he knew nothing 
of them, and where the circumstances of the killing were 
such as to render it immaterial whether Duncan had made 
threats or not. Threats or no threats, he had a right to de- 
fend himself, and that was all he did. In the second place, 
this evidence was to -be drawn from an illegal source, the 
wife, who was such when the declarations were made to her. 
The husband was dead, and soit is true that the relation had 
ceased when the testimony was offered; but communica- 
tions between husband and wife are protected forever. This 
is necessary to the preservation of that perfect confidence 
and trust which should characterize and bless the relation 
of man and wife. Each must feel that the other is a safe 
and sacred depository of all secrets. And the protection 
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which the law holds over the dead, is the very source of 
greatest security to all the living. 

[3.] But it is said the verdict was contrary to law and evi- 
dence, because the killing in this case wasnot murder. We 
are constrained to say that it was murder, long planned, and 
deliberately perpetrated murder. Lingo had declared he 
would have Duncan’s heart’s blood; at the time of the kill- 
ing he commenced a quarrel and rushed on him; Duncan 
retreated, and warned him not to pursue; he did pursue 
with his hands behind him, and Duncan still retreated, and 
warned him several times that he would shoot himif he 
persisted in the pursuit; he did persist, and Duncan did 
shoot. The shot took no effect, and Duncan then fled, and 
Lingo exclaimed “‘now damn you, I’ve got you.” He then 
pursued till he overtook Duncan, and plunged a spear into 
his heart. Most literally and fearfully did he accomplish 
his threat. Where is anything to justify this act, or to re- 
duce it one shade below the crime of murder? It was ad- 
mitted in the argument, that there was no provocation for 
the commencement of the attack, but it was suggested that 
the killing was induced by a provocation arising in the con- 
flict; that Duncan’s shooting at him was a provocation, that 
he did not begin the assault with an intent to kill, but only 
to whip, and that the intent to kill did not arise till the shoot- 
ing had furnished an excuse forit. The fallacy in this 
argument lies in assuming that Duncan’s shooting was any 
provocation at all. It was justifiable shooting. Whether 
Lingo had before that, intended to kill or not, he had at 
least tried to make Duncan believe that such was his in- 
tention, for he declared afterwards, that he had held his 
hands behind him to make Duncan believe he had a pistol. 
There was certainly ground to excite the fears of a reasona- 
ble man, and this was enough to justify Duncan in shoot- 
ing. Lingo had himself rendered the shooting necessary to 
Duncan’s self-defence; he had intentionally put himself in 
an attitude which forced Duncan to believe that his life was 


























: 








ATLANTA, AUGUST TERM, 1859. 485 


Allen vs. Holding et al. 





in danger. All that Duncan did was entirely justifiable, 
and could not, for that reason, be any provocation. But the 
case does not rest here. His own declaration above quoted, 
shows that his intent to kill had been formed defore 
Duncan shot. For what reason did he wish to make Dun- 
can believe he had apistol? It was in the expectation that 
he would shoot, and with the hope of destroying his aim, by 
putting him under terror. He proceeded with great nerve 
and skill, He counted upon his antagonist missing his aim, 
and being then in his power. He had the nerve to take the 
hazard, and the skill to render it harmless to himself. But 
why take this hazard? It was to get his victim in his power, 
and the use which he intended to make of his power is 
best shown by the use he did make of it. 


Judgment affirmed. 


LARKIN A, ALLEN, plaintiff in error, vs. MarHew J. Hoipine, 
et al., defendants in error. 


A bond for titles with the purchase money paid, is not good against a subse- 
quent conveyance, to a purchaser for value who purchases without notice of 
the bond, and records his conveyance in due time. 


In Equity, in Carroll Superior Court. Tried at Aprii Term, 
1859. 


This was a bill filed by Mathew J. Holdingagainst Larkin 
A. Allen and John Catlett, to enjoin an action of ejectment 
brought by Allen against complainant, for lot of land No. 3, 
in the sixth district of Carroll county. 

The bill alleges, that Catlett was the drawer of said lots 
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who sold the same in 1828 or 1829, before the grant issued, 
to one Martin Berry, for thirty-five dollars, and that he ex- 
ecuted a bond for titles, to be made when the grant should 
issue. That Martin Berry sold said lot to Jesse Berry, and 
gave his bond for titles. That on the 20th April, 1836, Jesse 
Berry sold the lotto John Dobson, and executed to him his 
bond for titles. That on the 14th March, 1839, Dobson sold 
said lot to complainant for a valuable consideration, and trans- 
ferred and assigned to him Jesse Berry’s bond for titles. 

The bill further states, that on the 14th November, 1843, 
the said John Catlett again sold said land to Larkin A, Allen, 
and conveyed thesame to him by a deed duly executed, of 
that date. The bill charges, that Allen had notice at the time 
he purchased, that Catlett had previously sold said land, and 
had given his bond for titles as aforesaid. 

The bill further states that, on the 12th August, 1845, com- 
plainant sold said land to one Lewis Barton, who has had 
possession of the same ever since until recently, when, be- 
coming dissatisfied, in consequence of the dispute about the 
titles to said land, and not having paid for the same, he has 
surrendered said land back to complainant, and that said 
Barton is now in possession only as the tenant of com- 
plainant. 

The bill further states, that Allen has commenced his ac- 
tion of ejectment against said Barton, and that the same is 
now pending on the appeal. 

The bill prays, that said action be enjoined; that com- 
plainant be quieted in his possession, and that the deed from 
Catlett to Allen be delivered up and cancelled. 

Defendants answered to the bill, and the case was submit- 
ted to the jury upon the bill, answers, proof, and charges of 
the Court, who returned a verdict for the complainant. 
Whereupon, defendants moved for a new trial upon the fol- 
lowing grounds: 

Ist. Because the jury found contrary to law and the evi- 


dence. 
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2d. Because the statute of limitations was a bar to com- 
plainant’s right to a recovery. [Abandoned.] 

3d. Because the Court charged the jury, that if they be- 
lieved from the evidence that Catlett sold the land to Berry, 
and gave his bond for titles, and that Berry paid to him the 
purchase money, then, at that point their investigation ceased. 
That it was not material whether Allen had notice or not. 
That Catlett could convey no title tothe land to a second 
purchaser, either with or without notice. That if a party 
sold land and gave his bond for titles, and received the pur- 
chase money before the deed was executed, that he could not 
convey a title to a second purchaser, even for a valuable 
consideration and without notice. 

The Court overruled the motion for a new trial, and. de- 
fendants excepted. 


Burke & Brack; and Wrigur, for plaintiff in error. 


Tuomasson & FEATHERSTON, contra. 


By the Court.—Bennine J. delivering the opinion. 


Ought the Court to have granted the motion fora new 
trial? . 

Only one of the grounds of the motion, was insisted on, 
in this Court—the ground of the charge of the Court below. 
That is the only ground, therefore, which will be considered 
by this Court. 

The charge was, that if “Catlett sold to Berry, and gave 
him bond for titles, and if Berry paid the purchase money, 
to Catlett, then, at that point, their investigation ceased ; that 
it was not material, whether Allen had notice or not; that 
Catlett could convey no title to said land, to a purchaser, ei- 
ther with, or without, notice ; that if a party sold land, and 
gave his bond for titles, and received the purchase money, 
before the deed to Allen was made, that he could not after- 
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wards convey a title, even to an innocent purchaser for a 
valuable consideration.” Was this charge right? We think 
not. | 

Both parties claimed under the drawer, Catlett; the com- 
plainant, by a bond for titles made by Catlett in 1828, or 
1829, with the purchase money paid; the defendant, by a 
deed of conveyance made by Catlett in 1843, and duly re- 
corded. The bond, then, was the older of the two instru- 
ments. 

The question on the charge is this: If the purchaser by 
the deed, had no notice of the bond, when he purchased, is 
the bond, nevertheless, to prevail over the deed? And this 
question depends on another: Did the payment of the pur- 
chase money, by the purchaser under the bond, have the ef- 
fect, both to transfer the legal title, from the seller to him, and 
to incapacitate the seller, from conveying the land, even to a 
person ignorant of the first sale, and who recorded his deed 
in due time? The charge of the Court assumes that it had 
this effect. . 

The Registry Acts say, that a younger conveyance duly 
recorded, shall prevail over an older not duly recorded, un- 
less the donee in the younger, bought with notice of the older. 
This being so, if, in this case, the bond for titles, had beena 
conveyance, the younger conveyance would have prevailed 
over it, as the younger was duly recorded, and the donee in 
it, bought without notice of the older. And what is a bond 
for titles? It is an agreement, under penalty, to convey, and 
an agreement to convey, is not so strong, as an actual con- 
veyance ; and therefore, it would seem, that a younger con- 
veyance that is sufficient to prevail over an older convey- 
ance, ought to be sufficient to prevail over an older agree- 
ment to convey ; for whatever is sufficient to prevail over the 
greater, ought to be sufficient to prevail over the less. 

Again, the Registry Acts mention deeds of bargain and 
sale. If, therefore, a bond for titles with the purchase money 
paid, is a deed of bargain and sale, it is within the words of 
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the Registry Acts; and therefore, unless duly recorded, it 
will yield to a younger conveyance of any sort, duly recorded, 
the donee in which, purchased without notice of such bond. 
I think, myself, that such a bond is, a deed of bargain and 
sale. A bargain and sale is but an agreement, on a moncy 
consideration, to convey, not itself a conveyance—an agree- 
ment to convey which, if properly enrolled, was, by the stat- 
ute of uses, turned into a conveyance. 2 Black. Com. 338; 
see Dudley vs. Bradshaw, decided at Macon, June, 1859. 

And again; if, notwithstanding the payment of the pur- 
chase money, by the purchaser under the bond, the legal title 
still remained in the vendor, then on principles of equity, a 
subsequent purchaser of this legal title, without notice of the 
bond, would be protected against the bond. I rather think, 
myself, that on the payment of the purchase money, the le- 
gal title did pass tothe purchaser. Such payment made the 
vendor, as it seems to me, stand “ seized” of the land, to the 
use of the vendee; and if it did, then it was a casein which, 
the use was executed, by the statute of uses; a case in which 
the legal title and the possession were, by that statute trans- 
ferred to the use. But, I also rather think, that, even if the 
use was executed, there still remained, under the Registry 
Acts, a power—a capacity—in the vendor, to convey the le- 
gal title, in a certain case; that is to say, in a case in which, 
the purchaser should purchase, without notice of the bond, 
and should duly record his conveyance. And that was per- 
haps this case. ‘ 

Upon the whole, the conclusion, to which the Court came, 
is, that it is no¢ true, that the payment of the purchase mon- 
ey under the bond for titles, had the effect both to transfer 
the legal title, from the vendor, to the purchaser, and to inca- 
pacitate the vendor from subsequently conveying the legal 
title, to a person ignorant of the existence of the bond, and 
who recorded his conveyance, in due time. The Court 
thinks, that if Allen, the second purchaser, took a convey- 
ance of the land, founded on a valuable consideration, with- 
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out notice of the previous bond for titles, and recorded that 
conveyance, in due time, the conveyance had priority over 
the bond for titles. And, consequently, the Court thinks, 
that the charge was erroneous, and, that there ought to be a 
new trial. 

There is nothing in Peterson vs, Orr, (12 Ga.) adverse to 
this conclusion. That was a case in which, the persons con- 
cerned were all parties to the bond for titles, not a case in 
which, there were two sales by the same person. No doubt 
a bond for titles with the purchase money paid, is good 
against the obligor. It entitles the obligee to the possession, 
as against the obligor; certainly, in equity; and if, in equity, 
then also at law, by the Act of 1820, which says, that if a 
party conceives, that he can establish his case, without re- 
sorting to the conscience of his adversary, he may sue at 
law, and shall not be compelled to sue in equity. And so 
this Court has repeatedly held. See Dudley vs. Bradshaw, 
supra. 


Judgment reversed. 


Rosert Bucuanan, plaintiff in error, vs. Francis M. Foro, 
defendant in error. 


Moors & Tuomas, plaintiffs in error, vs. Rosert Bucwanay, 
defendant in error. 


A judgment in a matter of discretion, ought not to be disturbed, without a 
strong reason. 


In Equity, in Cass Superior Court. Decisions at cham- 
bers, by Judge Croox, May, 1859. 




















ATLANTA, AUGUST TERM, 1859. 491 





-———- Napier et al. vs. Napier. 








These two cases were heard and argued together, and the 
decision of this Court being predicated upon a general prin- 
ciple or rule of law, relating to the discretion of the presiding 
Judge or Chancellor, it is deemed unnecessary to state all the 
facts contained in two voluminous records. 


Axin, for Buchanan. 
Mitner & Parrort, contra. 
By the Court—Beynine J. delivering the opinion. 


Dissolving or retaining injunctions is very much matter of 
discretion. We see no sufficient reason to justify interfer- 
ence with the way in which the discretion was exercised in 
these twocases. Therefore we shall not interfere. A judg- 
ment ina matter of discretion ought not to be disturbed 
without a strong reason. 


Judgments affirmed. 


SxeLtTon Naprer, et al., plaintiffs in error, vs. Tuomas T. 
Napier, defendant in error. 


. A bequest to trustees in trust for a son and his wife and children, and then 
more specifically stated to be for “the use of, and support and maintenance 
of the said son and his family, and the support and education and settlemené 
of the children”—is a gift to the children of the entire beneficial interest, s%d- 
ject to the support and maintenance of their father and his wife and family 
so long as the father and his wife and family may live. 


In Equity, in Catoosa Superior Court. Decision by Judge 
Croox, May Term, 1859. 
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This 1 was a a bill in equity, filed by Nathan c Monroe and 
Skelton Napier, next friend of Thomas N. Maxwell, a minor, 
and son of Manfredona Maxwell, deceased, ennaaly Napier, 
and of James R. DeLauney, Mary B. DeLauney, Zachariah 
T. DeLauney and Virginia P. DeLauney, minor children of 
James L. and Sarah C. DeLauney, deceased, formerly Sarah 
C. Napier, against’ Thomas S. Napier. The object of the 
bill was to remove the defendant as trustee, appointed by 
the Court of Chancery, of certain property devised and be- 
queathed in the last will and testament of Thomas Napier, 
deceased, and for an account, &c. 

Defendant answered the bill, and afterwards complainants 
amended their bill, stating that Eliza B, Napier, the former 
wife of defendant, had departed this life, and that under the 
decree made in Bibb Superior Court, that portion of the trust 
fund, amounting to about $6,233, which had been set apart 


. for lin use during her life, returned toand became a portion of 


the original trust fund, for the purposes contemplated and 
provided for under the codicil to the last will and testament 
of said Thomas Napier, deceased, and that complainants are 
entitled to and have an interest in said fund. That said 
Thomas S. is incapable of managing said trust funds, and 
that he be removed and discharged from his trusteeship, &c. 
The amendment further states, that since the death of the 
said Eliza B., the said Thomas T. has intermarried with Mrs. 
Celia Price, and that he now sets up and claims, that his 
former wife having departed this life, that he is entitled to 
the whole of said fund, absolutely, as her heir at law, she hav- 
ing died without children; or, that under said codicil, it be- 
longs to his present wife, for her support and maintenance 
during her life. 

The codicil to the will of Thomas Napier, deceased, re- 
ferred to and relied on in the foregoing amendment, is as fol- 
lows: 

‘‘In relation to so much of my property and estate, real 
and personal, as is embraced in said bequests and provisions, 
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and as would, by the same, if unrevoked, pass to my son 
Thomas T. Napier, I do hereby give, bequeath and demise 
said property and estate, and all and every part thereof, 
whether real or personal, to my sons, Leroy Napier and Skel- 
ton Napier, and my son-in-law, Nathan C. Monroe, as trus- 
tee, and in trust for my son Thomas T. Napier, and his wife 
and his children, Leroy Wiley Napier, Sarah C. Napier, 
Manfredonia M. Napier, and Thomas C. Napier, and any 
child or children of my said son, Thomas T. that may here- 
after be born. The said trustees to be vested with the legal 
estate and full control of said property and receive the rents, 
issues and profits thereof, and to apply the same to the use 
of and support and maintenance of my said son Thomas T. 
Napier and his family, and to the support and education and 
settlement of the aforementioned children of my said son 
Thomas T., it being my will and desire that all the property 
that would have fallen to my said son Thomas T., under the 
aforementioned revoked bequests and provisions of said 
last will, should under this codicil vest in said trustees, in 
trust and for the use aforesaid forever.” 

To this amendment, defendant demurred. The Court sus- 
tained the demurrer and dismissed the amendment, and 
complainants except, and assign said decision as error. 


D. A. Watxer, for plaintiffs in error. 
J. T. McConnett; and W. H. Moores, contra. 


By the Court.—Sreruens J. delivering the opinion. 


The question here is, whether the amendment to the orig- 
inal bill stated such facts as showed an interest on the part 
of complainants in the property mentioned in that amend- 
ment. The Court below sustained the demurrer to the 
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an interest. We think otherwise. 

We think that under the codicil to Thomas Napier’s will, 
all of that property which under the original will would 
have gone to Thomas T, Napier, went beneficially to the 
children of said Thomas T., subject to the support and main- 
tenance of Thomas T. himself, and his wife Eliza, and any 
family he might have, so long as he and she might respec- 
tively live. It is given in trust for Thomas T. and his wife, 
(who was then the said Eliza,) and his children born and to 
be born; and then it is more specifically stated to be for “the 
use of and support and maintenance of my said son Thomas 
T. and his family, and the support and education and se¢é/e- 
ment of the children.” The word “settlement” is a contro!- 
ling one. It indicates that the final disposition was a divis- 
ion among the children. It is not however a remainder in 
them after the death of their parents, for their “ support” and 
“education,” were zmmediate purposes, and the word “ set- 
tlement,” which conveys their largest interest, imports a pro- 
vision for them, while their parents might be still in life. 
The effect then of the whole codicil was to vest the entire 
beneficial interest in the children, subject to the support and 
maintenance of Thomas T. and his wife and family as afore 
said. 

It is not necessary to consider the full extent of the altera- 
tions made in this disposition by the decree in Bibb Superior 
Court, nor to consider the validity of that decree, for these 
questions were not argued. It is sufficient to say that even 
under the decree, that part of the property which was set 
apart to the wife Eliza, is now, by the terms of the decree 
itself, (she being dead,) to go back under the operation of 
the codicil. That is to say, in ¢hat part of the property, the 
complainants have the interest which has just been pointed 
out as being conferred by the codicil, the complainants being 
representatives of children. This is sufficient to retain the 
amendment without considering whether the divergence 
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made from the codicil by the decree, as to the part assigned 
to Thomas T., is valid of not. 


Judgment reversed. 


Emity S. Cameron, et al, plaintiffs in error, vs. Sena S. 
CasTLEBERRY, et al., defendants in error. 


Same vs. Jonn Wess et al. 


A case was referred to three arbitrators, in which, one of the defences was, 
the statute of limitations. The arbitrators on one piece of paper made an 
award in favor of the plaintiff in the case, and on another, a statement, that 
one of their number, dissented from the award, on the statute of limitations. 

[1.] Held, That, the last paper was to be received, as evidence on the question, 
whether the arbitrators had decided the defence of the statute of limitations. 

[2.] Held, secondly, That the paper being received as evidence, it showed, 
that that question had not been decided by the arbitrators, and, therefore, that 
the award ought to be rejected. 


[3.] In an arbitration, if evidence prejudicial to one of the parties, gets before 
the arbitrators, without the knowledge of that party, and is considered by 
the arbitrators, and the award is against that party, the award ought tobe set 
aside. 


[4.] If one award is dependent cn another, and the latter falls, it carries with 
it the former. 


In Equity, in Troup Superior Court. Tried before Judge 
Butt, at May Term, 1859. 


These two cases were argued together. 


The first was a bill in equity, filed by Sena S. Castleberry, 
surviving executrix of the last willand testament of Edward 
Castleberry, deceased, and others, against Emily S. Cameron, 
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administratrix, and Thomas G. Simms, administrator of 
James H. Cameron, deceased, for ar account of the assets of 
the estate of said Edward, which went into the hands of the 
said James H. Cameron, deceased, as one of the executors of 
the last will and testament of said Edward Castleberry, de- 
ceased. 

The cause being called, defendants moved to reject and 
set aside an award made in said case, by Benjamin H. Big- 
ham, Samuel Reed and Benjamin H. Cameron, on the 
grounds: 

Ist. Because said arbitrators have not decided and made 
their award on all the points involved in said case. 

2d. Because said arbitrators have not agreed on said award. 

3d. Because said arbitrators had evidence before them on 
the part of complainants of which the defendants had no 
notice. 

4th. Because the arbitrators exercised powers not delega- 
ted to them by the submission, in this, that they decided and 
awarded that the fees of the solicitors for complainants, should 
be paid out of the sum awarded to be paid to said Sena S. 
Castleberry, by the defendants, when no such question was 
submitted to said arbitrators by the order of Court, or the 
agreement of the parties. 

5th. Because said arbitrators have in their award, commit- 
ted an error, both in law and fact, as appears upon the face 
of said award. 

It appeared, at the hearing of the foregoing motion, that 
the award was signed by all the arbitrators, and dated 19th 
March, 1859. During the argument a paper in writing, 
signed by all the arbitrators, dated 19th March, 1859, was 
read, which was as follows: 

“In the case of Sena S, Castleberry, executrix, vs. Emily 
S. Cameron, administratrix, and Thomas G. Simms, admin- 
istrator, we are of the opinion that the statute of limitations 
and the doctrine of stale demands, do not apply to bar a 
recovery in the case. We are convinced that there never 
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was any settlement, cousidered final by either of the parties, 
between James H. Cameron, deceased, and John T. Thorn- 
ton, and N. G. Slaughter, or either of them. The receipts 
themselves show that another division was contemplated, in 
which the amounts then received were to be brought in, 
They do not express to be in full and the bonds given are 
not such as it is reasonable for parties to give, upon a Ginal 
settlement, of what they think is all that is coming to them 
from an estate. They each contemplated, that it might be 
necessary for the executor to use the money in the further 
administration of the estate. They evidently look to an im- 
pending, existing debt, requiring further administration to 
settle it. We might rest this view of the case here, but there 
is an additional view calculated to remove the doubts that 
might otherwise hang upon the question: Articles of agree- 
ment between the parties were submitted to us, showing con- 
clusively, that all the proceedings in regard to the estate, were 
to be held subsidiary to a final settlement, and in pursuance 
of this, the settlement in question was.made. Therefore as 
this settlement was not final, and no evidence of a denial of 
the trust by James H. Cameron, having been adduced, we are 
constrained to hold that the trust still continues upon his ad- 
ministrators, and attaches to somuch of the estate of Edward 
Castleberry, as can be found in the possession of his repre- 
sentatives. From this opinion, as regards the statute of limi- 
tations, it is due to Mr. Benjamin H. Cameron, to say, he 
dissents. Our object in this case being to mete out.a mate- 
rial and substantial compliance with law and the justice and 
equity of the case, and the great preliminary question to the 
investigation being thus settled, we will not embarrass our 
opinion with views which we consider to be unnecessary. 
As to the question, whether the necessary and proper parties 
are before us, we know that in our decree we can so frame 
the finding as to reach every party beneficially interested and 
none of the names having been stricken by demurrer, we 
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will take care to shape our award so as to reach the justice 
of the case. 

Upon the subject of allowing commissions, we are of the 
opinion that the estate of James H. Cameron is entitled to 
them. We concede that he did not make regular returns, 
and recognize the law in all its severity upon delinquent 
trustees, but it was the act of the cestuz que trust, that pre- 
vented him from so doing. It was an agreement by adult 
parties, and substituted for the requirements of law, and the 
equity ; being as large on one side as the other, and the “ la- 
borer being worthy of his hire,’ we award him commissions. 
These are the legal questions in the case upon which we see 
fit to submit a written opinion, and we therefore close with 
the remark, that if there be any point upon which either of 
the parties desires our opinion reduced to writing, upon giv- 
ing us ten days notice before the first day of the next Term 
of Troup Superior Court, we will comply with their request.” 


It appeared that a copy of the above opinion was served 
on defendant’s counsel, with a copy of the award. It also 
appears that the agreement referred to in said opinion bore 
date 6th January, 1841, and was produced, by the direction 
of the arbitrators, by Benjamin H. Cameron, one of the arbi- 
trators, and was found among the papers belonging to the 
estate, and that defendants were not present or their attor- 
neys, and knew nothing of this evidence being before the 
arbitrators, until after the award was made. 

The Court refused the motion to set aside the award, 
but ordered the same to be entered on the minutes, and made 
the judgment of the Court, and counsel for defendants ex- 
cepted. 


The second case, was a motion made to set aside an award 
made in an equity cause, pending between John Webb, and 
others, complainants, and Sena S. Castleberry, executrix of 
Edward Castleberry, deceased, and Emily 8. Cameron and 
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Thomas G. Simms, administrators of James H. Cameron, 
deceased. The award was made by the same arbitrators 
that made the award in the first case above stated. 

The grounds relied on to set aside the award in this case 
were, that the arbitrators had not decided all the questions 
submitted to them; that they had not agreed on the same, 
and that it was contrary to law and the facts of the case. 

In this case, the arbitrators say, “ our opinion is, that John 
Webb and Charles Webb, are each entitled to the sum of fifty 
dollars, as children of Levitha Webb, and that Mary Webb, in 
the same right, is entitled to forty-three dollars; it appearing 
that she has heretofore received a credit of seven dollars 
about Ist April, 1850. Because of superadded words, and the 
general intent of the will of Edward Castleberry, we con- 
clude, that in the case of these claimants, the testator used 
the word “heirs of the body,” as meaning children. “The 
executors having had ample time,’ &c., they allow interest 
on these legacies. 

The Court refused to set aside, but ordered the award to 
be entered on the minutes and made the judgment of the 
Court. Whereupon, defendants excepted. 


Erskine and Simms, for plaintiff in error. 


Hitt and Harris, contra. 


By the Court.—Bennine J. delivering the opinion. 


Did the Court err, in overruling the motions to set aside 
the award in these two cases? We think so. 

The motion in the first of these two cases, will be the first 
considered. 

One of the defences in the first case, was, the statute of 
limitations. If that defence was well founded, it was of 
course a bar to the whole suit. The question, whether it 
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was or was not well founded, was therefore, a question which 
had to be decided, before there could be any legal award. 

One of the grounds of the motion, was, that the arbitra- 
tors failed to decide this question. Therefore, if that ground 
was true, the motion ought to have prevailed. 

Was that ground true ? 

The arbitrators, when they served the counsel for the plain- 
tiffs in error, with a copy of the award, also served them, with 
a copy of another paper. This paper the arbitrators also 
returned to the Court along with the award. It was signed 
by all of them. In it the arbitrators use this language; “ we 
are of the opinion, that the statute of limitations, and doc- 
trine of stale demands, does not apply.” They then give 
reasons for this opinion. They, then, say: “From this 
opinion, as regards the statute of limitations, it is due to Mr. 
Benjamin H. Cameron, to say, he dissents.’ Was this pa- 
per evidence? for if it was, there was no award on the ques- 
tion of the statute of limitations—the case being one, in 
which, the concurrence of all three of the arbitrators, was 
necessary, to an award. 

We think, that the paper was evidence. It accompanied 
the award ; it was signed, like the award, by all the arbitra- 
tors; it was in award language, as though the arbitrators in- 
tended it to be a part of the award; “we are of the opinion, 
&c.; “from this opinion,” &c. “Cameron dissents.” 

Suppose the case had been before the jury, and the jury 
had returned into Court, with the two papers, on one of 
which was written ; we find for the plaintiff, (so much ;) and, 
on the other, we cannot agree on the question of the statute 
of limitations, two-thirds of us, think, that the case is not 
within that statute, the other third, think that it is within 
that statute, would not the Court have to recognize both pa- 
pers, and to treat the latter, equally with the former, as evi- 
dence of the action of the jury? Most certainly. Indeed, 
either party to a case, has the right to poll the jury, and if, 
on doing so, a single juror answers, that he did not agree to 
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what was returned, as the verdict, his. answer is evidence, 
and what was received as the verdict is rejected, and the jury 
sent back to make a verdict. 

[1.] We think, then, that the paper was evidence. (See case 
of the South Carolina Railroad vs. Moore § Philpot, decided 
at Savannah, June Term, 1859.) 

[2.] The paper being to be considered, as evidence, it 
showed, that one of the arbitrators dissented, on the ques- 
tion of the statute of limitations,—a question, the decision of 
which was necessary, as the defence of the statute of limi- 
tations, is one that goes to the whele case. And if on sucha 
question, an arbitrator dissented, the dissent vitiated: the 
whole award ; and, therefore, the Court ought to have.rejec- 
ted the award. 

Our conclusion, then, is; that this ground of the motion, 
namely, the ground that the arbitrators had failed to decide 
the question of the statute of limitations, was a good ground, 
and, therefore, that the Court erred in overruling the motion. 

This would suffice for the case; but, we think it best to 
express an opinion on another of the:-grounds—the ground, 
that the arbitrators had evidence before them, of which the 
losing side had no notice. 

[3.] It appears from this same paper which accompanied 
the award, that the arbitrators took into consideration, on 
the question of the statute of limitations, a certain writing, © 
of which, they thus speak, in that paper. “Articles of 
agreement between the parties were submitted to us, show- 
ing conclusively, that all the proceedings in regard to the 
estate, were to be held subsidiary to a final settlement.” 
This was a writing, then, which, in the estimation of two 
of the arbitrators, was of so much value, that it was “con- 
clusive” on the question of the statute of limitations. Ought 
such a writing as that, to have gone before them, without 
notice to the parties against whom, it was to operate? We 
think not. And yet, it appears, that it did go before them, 
that it was placed before them by one of themselves. What 
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ought to be the consequence? That the award should be 
rejected. So we think. Such a matter would be sufficient 
to require the rejection of a verdict. 

It is unnecessary to consider the other grounds of the mo- 
tion. 

So much for the motion in the first of the two cases, 

I proceed to the motion in the second of the two cases. 

Did the Court err, in overruling the motion to set aside 
the award in that case. We think so. 

The award in that case, had to fall with the fall of the 
award in the other. 

It appears, that the two cases were submitted to the same 
arbitrators, at the same time, under the same order of Court ; 
and, that the two were considered together, by the arbitrators, 
and decided by them at the same time, the 19th of October, 
1859. It appears, that, in the second case, they awarded, 
that the plaintiffs in error should pay the defendants in. error, 
certain sums of money, and that these sums were to be paid 
out of a sum of $3,773 16 cents, which, by the award in 
the other case, the arbitrators said, they found and awarded, 
to be in the hands of the plaintiff in error, “belonging to 
the estate of Edward Castleberry, deceased, and subject to 
be disposed of according to the will of said deceased.”’ The 
award in that other case, having been set aside by us, there 
is nothing to show, that the plaintiffs in error have in hand 
anything out of which to pay the sums awarded in this case. 

In short, there is nothing to show, that the award in the 
last case, would have been what it was, if the award in the 
first, had not been what it was. The award in the first fall- 
ing, the award in the second, ought, therefore, to fall with it. 

[4.] We think then, that the award in this second case 
also, ought to be rejected. 


Judgment reversed in both cases. 
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Joun B. Wiitams et al., plaintiffs in error, vs. Lovicx P. 
Garrison, defendant in error. 


{1.] When the allegations are stated feebly in the bill, and denied strongly in 
the answer, the injunction ought, in general, to be dissolved, 


{2} Although the relation of landlord and tenant prevents the tenant from dis< 
puting the landlord’s title, yet it does not prevent him from buying up a title, 
to be asserted after the termination of the tenancy and the redelivery of the 


fand. 


In Equity, in Polk Superior Court. Decision by Judge 
Hammonp, April, 1859. 


This was a bill filed by Lovick P. Garrison, against John 
B, Williams, Henry M. Williams, and Edward D. Chisholm, 
and alleges in substance, as follows: 

That in the year 1852, George M. Garrison, the brother of 
complainant, being largely indebted, probably insolvent, and 
being desirous of selling the tract of land owned by him, 
and upon which he resided, to raise money to pay his debts, 
sold the same to one Joseph Taylor, one of his creditors, 
and also representing other creditors, in payment and satis- 
faction of said debt. That complainant, with a view of as- 
sisting his brother in making this arrangement, and to in- 
duce Taylor to take the land, agreed to take the land from 
him, Taylor, at the same price that he was to have it at; the 
price being $1,201 75, with the verbal understanding, that 
complainant would not be called on or required to pay the 
purchase money until he could sell the place. Under this 
arrangement, Taylor purchased said land and took a deed 
therefor from George M. Garrison, and executed to complain- 
ant his bond for titles, and took complainant’s notes for 
the purchase money. That complainant afterwards pur- 
chased another lot of land adjoining the settlement.  After- 
wards, in December, 1853, complainant sold the land to John 
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B. Williams for $1,500, $750 to be paid 25th December, 
1853, and $750, to be paid 25th December, 1854, and took 
complainant’s bond for titles, and entered into possession of 
the premises, and paid the first note at its maturity. That 
afterwards, ascertaining that there was a defect in the title ¢o 
one of the lots, number twenty, said Williams filed his bill 
in equity, to restrain complainant from trading the note which 
remained unpaid ; and complainant afterwards, having sued 
Williams on said note, he amended his bill to enjoin said 
action. Pending this controversy, and in settlement of the 
same, complainant and said Williams rescinded said trade ; 
complainant delivering up the unpaid note and refunding 
that part of the purchase money which he had received, and 
Williams delivering up the bond for titles executed to him 
by complainant, but agreeing to remain on the premises as 
the tenant of complainant. 

That at the time said settlement was thus made between 
complainant and said Williams, he had ascertained the 'per- 
son who had the title to said lot, number twenty, to wit, one 
Flournoy, and that said John B. Williams, confederating with 
his son, Henry Williams, and Edward D. Chisholm, pur- 
chased said lot from Flournoy, for a very small amount, and 
had the titles executed to said Henry Williams. And that 
in furtherance and consummation of this arrangement to de- 
fraud complainant, an action of ejectment was instituted by 
said Henry, against said John B. Williams, for the recovery 
of said lot, and that complainant came in and was made a 
party defendant. The bill prays that said action of eject- 
ment be enjoined, and that upon the payment by complain- 
antto said John B, Williams of the amount he paid Flournoy 
for said lot, that he be ordered and decreed to convey the 
same to complainant. 

The defendants answered the bill, and moved to dissolve 
the injunction, upon the ground that all the equity had been 
fully denied and sworn off. 
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The Court overruled the motion and retained the injunc- 
tion, and counsel for defendants excepted. 





CuisHomm & WapbEL1, for plaintiffs in error. 
Frectper & Broy es, contra. 


By the Court——Bennine J. delivering the opinion. 


Did the Court err in overruling the motion to dissolve the 
injunction? We think so. 

We think that if there was any mine in the bill, it was 
very fully sworn off, by the answer. 

The bill contains this statement; “Your orator does not 
know of his own knowledge, whether the knowledge of the 
ownership of said Flournoy, came to said Williams, before, 
or after, said compromise, but believes and charges, that it 
was before.” This is an allegation essential to the equity of 
the bill; and it is in a very weak form. It is put on mere 
belief, and no reason is assigned for the belief. 

It is most positively denied by the answer. The answer 
says, that “he,” (John B. Williams,) never did ascertain the 
true owner thereof, until after the said settlement of said 
suit between complainant and said John B., and, that at the 
time said settlement and compromise was so made, the said 
John B. was ignorant of the ownership of said lot.’ In 
another place, the answer says: “These defendants most 
expressly, and positively and emphatically deny, that they, 
or either of them knew anything whatever of the ownership 
of said lot, number twenty, before, or at the time of the set- 
tlement and compromise aforesaid, and that it could be 
bought for $75, or any other sum, large or small. Nor did 
they, or either of them, know of the existence of any such 
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man in the world, as John Flournoy, at the time, or before, 
the said compromise was entered into.” . 

The answer goes on to say, in still another place; “ that, 
after said compromise, the said John B. ascertained from a 
man by the name of Maund, that he, Maund, knew the 
owner of said lot of land, and that said lot could be had.” 

[1.] In these parts of the answer, there is a full, particular, 
and positive, denial of the allegation of the bill, and that al- 
legation itself, was, as we have seen, but weak. And we 
think, that as a general rule, when the equity-giving allega- 
tions of a bill, are stated weakly, and denied strongly, the 
injunction granted on those allegations, ought to be dissolved. 
In such a case, there is no probability, that there exists evi- 


. dence, to overcome the answer. Why then should the in- 


junction be retained ? 

It was argued for the defendant in error, that at the time 
of the purchase of the lot by Williams from Flournoy, Wil- 
liams was holding the land, as the complainant’s tenant; 
and, that the relation of landlord and tenant is such, that 
Williams was not at liberty to purchase the land except for 
his landlord. 

[2.] The relation of landlord and tenant is such, that it, 
in most cases, deprives the tenant of the right to dispute his 
landlord’s title. Therefore, in most cases, the tenant is not 
at liberty, to refuse to redeliver the land to the landlord, at 
the end of the term. But we do not know of any principle 
which prevents the tenant from buying up a title to the land ; 
true, there may be a principle that forbids him to assert that 
title, during the term, and that commands him to deliver up 
the land to his landlord at the end of the term; but we are 
not prepared to say that there is any principle goes further 
than this. 

Even, however, if the counsel for the defendant are right, 
the answer denies the ground on which they go. The an- 
swer says, that the land was not bought by the tenant, John 
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B. Williams, but by his son, Henry; and the answer is just 
as full and positive, in this respect, as it was in the other. 

In any view of the case, then, we think, that the Court 
erred in not dissolving the injunction. 


Judgment reversed. 
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